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P ROCEZEZDINGS

THE ADMINISTRATIVE LAW JUDGE: Good mérning.
Today is September 22nd, and, frankly, I forgét
whether we were on redirect or whether Mr. Ryan had
compietéd his cross. You're still én cross?

MR. RYAN; Yes, I am, Your Honof.

GERALD HENTGES,
called as a witneés by the Respondent, having been
previously first duly sworn by the Administrative Law
Judge, was further examined and testified as follows:
 CROSS-EXAMINATION (Resumed)

BY MR. RYAN:

Q. Good morning, Mr. Hentges. 1 hope you had &
good weekend.

A. Yes. Thank Y.Ou .,

Q. Now, in your curriculum vitae}.ox yoﬁf
resume, whichever you would,call it, which was
attached to your expert report, which is Respondent's
FExhibit &, 1 see that you--and I believe you
teétified generally to this effect at the beginning
of your testimony--that you are--that you spent a lot
of your time working on things such as pesticide
spill studies and mining and.drilliﬁg; is th&t
correct?

A. Yeg, sir.
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Q. T see no--and is it safe to say this
curriculum vitae represents the bulk of your work?
A. No, sir,Ait's—;I mean, in almost 30 years
now, it's not‘quite pbssible to get everything intoc a

two-page resume.

Q. But it generally reflects the bulk of your
work?

A. it does reflect a lot of what I've done.

Q. I see no reference to ag issues on this

curriculum vitae; is that correct?

A, There may not be.

Q. . And I.see no references to feedlots?

A. I 5@lieve you're correct. s

0. Now, you would agree, would yéu not, that

Iowa--you live here in Iowa}‘correct?

A. Yes.

Q. You would agree, would you not, that Iowa is
generally an agricultural state?

A, Yes; |

. It's one of the biggest industries here, if

"not the biggest?

A. = Yes.
Q. And you would agree, would you not, that
agricultural activities extend from one corner of the

state to the other?
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A. Yes.

Q. And that, for example, corn is planted

‘widely througﬁout the state?

A. Yes.
Q. And soybeans?
A. That's correct.

0. And other crops?

A I would agree.

Q. And that--would it surptis@ you if one of
the pricr witnesses in this case, a Mr. Hayes, stated
something to the efféét that most streams in Iowa run
through‘agricuitural areas?

A. ..No, that would not sUrpfiS@ me. .

Q. And would that account forrsuch things as
elevated ammonia levels in those streams?

A Yes.

Q. Now, you stated on your direct examination

that in your opinion average background ammonia

levels in Iowa were one to six milligrams per liter;

is that correct?

A, Yes.

0. And 1s that pubzishéd anjwhere, that figure?
A. It may be.

0. But you don't know%

A. No.
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Q. I'm going to hand you what I've marked for
id@ntification-as Complainant's Exhibit 57. I've
written C-57 in the upper right-hand corner ofrthat
decument .

MR. ﬁYAN: For the record, this is a

document Ilprintéd of f of the Iowa DNR website last
night. It is a six-page document. And on the first

page above a picture it says "Agenciles, Industry,

Sportsmen and Landowners Come Together For Unique

Wetland Deavelopment.."t

BY MR. RYAN:

o. Do ybu see that?

A.  Yes, I see that.

‘Q. Will you please turn with me to page 2 of
this document. And I would direct your attention to

right in the middle of that.page 2kwhere the-santencé
starts "Lowe£ Rock Creek." Do you see that? It's
right in-the middle of the page. Tt sayé, "Lower
Rock Creek sampling indicated." Do you see tha£

sentence?

A. Yes.
Q. Could you read that sentence for me, please.
A. "Lower Rock Creek sampling indicated that

the stream was carrying 2 milligrams of ammonia per

liter of water when 0.1 milligrams per liter was
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common for most Iowa streams."

Q.' You would. agree, would you not, that the
IDNR considers 0.1 milligrams per liter to be thé
typical background for Iowa streams?

A. I would agree that Bob Sheets feels that
way. I don't know what he'é bésing'that on, likely
his measurements.

Q. During vyour direct examination you spent
some time talking about. the photographs that the EPA
put into evidenée,.the ones you reviewed, and ydu
talked about what you considered to be the
inconsistencies in those pﬁotographs. Do you recall
that testimony? |

A. Yes.

Q. You would agree, would you not, that
photographs don't always show everything that exists
in what theyfre trying to depict?

Al Yes. |

Q. You would égree, would vyou not, that the
person taking the photograph-~-the person who's there
Qitnessing whatever the phétograph is of generally
sees more Than the phofograph shows? Wouidn‘t you
agree with that general statement?

| A. I would agree with that‘geﬁeral statement.

Q. You agree you weren't there when those’
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photographs were taken?
A, Yes.
Q. And you would agree that, for example, a
photograph can't depict snoﬁ melt?
| Al Yes.
Q. You agree when you're photographing the
site, you don't photograph everything, do you?
A. No.
Q. So it's possible for'a.photographer, an
inspectdr, for example, to take a series of
photographs that won't necessarily show 100 percent

of what that inspector saw; isn't that possible?

A, Yes, that's possible.

0. And isn't thét likely?

A.  Yes, it's likely that he wouldn't show 100
percent. |

0. So when we look at those photographs, and

you said, for example, on~~with regspect to Exhibit
28, photograph 3~~excuse me--photograph 6~—feé1 free
to pull it out, if you'd liké.

THE.ADMINISTRATiVE LAW SUDGE: This is
Cbmplainant's‘Exhibit 23--

MR. RiAN:_ I'm sorry. 28, Exhibit 28. I
misspoke. It‘s 28, photograph 6.

THE ADMINISTRATIVE LAW JUDGE: And just tell
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us, Mr. Hentges, when you found that.

THE WITNESS: Yes, I fQﬁnd it.

THE ADMINISTRATIVE.LAW JUDGE: Okavy. Thank
yOou.
BY MR. RYAN:

Q. When you were testifying regarding
photograph 6, you'd just previously testified
regarding photograph 57 |

A. Yes.

Q,' .And I believe you stated you couldn't tell
what was in thé middle?

VTHE ADMINISTRATIVE LAW JUDGE: You couldn't
tell what, sir? | |
MR. RYAN: Wﬁat was 1in the middl@.
A. Yes.
BY MR. RYAN:

0. So you would agree, would you not, that the
phctograph——the.person who was standing there would
have known.what was in the middle? Would you agree
with that statement? i

A. Yes.

Q. And if h@ testified here in open court what
he saw, that would be a better explanation than'whaf
these pictures necessarily show?

AL Yes.
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Q. Later, with reépect to the March 1ith, 2008,
photographs, you were asked the question--1 may be
p%raphrasing here slightly so please correct me if
I'm wrong--you were asked whether you saw any
evidence of a poliutant reaching the unnamed
tributary in those photographé. Do'yoﬁ recall that?

A, Yes.:

Q. And you said no. What is your--what do you
define as a pollutant?

A, ' Well, pollutants have a wide variety of
definitions. I assumed that in this particular case

the pollutant under discussion was manure.

Q. So you were looking only for manure?
A. ~ Yes, manure, or signs of manure.
. So when you were asked the gquestion if you

saw any evidence of poiiutants in the unnamed
tributary, you weré only locoking for manure?

A, Yes.

Q. Now, would you agree that fecal coliform
would be a pollutant?

| THE ADMINISTRATIVE LAW JUDGE: You have to
speak up.

MR. RYAN: I'm sorry, Your Hénor.

THE ADMINISTRATIVE LAW JUDGE: Would you

" agree that what?
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BY MR. RYAN:

Q. Fecal coliform is‘a pollutant?

A. Yes.

Q. 'Can you see fecal coliform with the naked
eye?

B, No.

O. Wéuld you agree phosphorus is a pdllutant?

A, Yes.

Q. And can you see phosphorus with the naked
eye?

A, No.

Q. How aboﬁt the same for nitrogen?

A, Ye$.

Q. Nitrogen is a pollutant?

A. Yes.

Q. .Can you see that with your'naked eye?

A. No.

Q. In fact, can you see most dissolved

‘pollutants, dissolved in water, with the naked eye?

A. Neo, you cannot see most.

Q. Tf there is no water there--dissolved

.pollutants would be carried away with the water; is

that correct?
A, Yes.

Q. If you're loocking at a dry channel, it's
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really impossible to say if there was any dissolved
pollutants that had been in that channel at the time

you're looking at it; isn't that correct?

A Yes.
C. Now, on Exhibit 24, which we--excuse me.
That's the wrong number. Excuse me one second.

THE ADMINISTRATIVE LAW JUDGE: You have:
to-~-let's go off the :ecord.

(Discussion off the record.)

THE ADMINISTRATIVE LAW JUDGE: Let'é go back
on the record. |

MR. RYAN: .Ef I may have one second, Your
Honor?

THE ADMINISTRATIVE iAW JUDGE: Sure.
BY MR. RYAN:

Q. Mr. Hentges, would you please turn to

Exhibit 42.

THE ADMINISTRATIVE LAW JUDGE: I think
that's going to be in another volume.

THE WITNESS: Yes.

THE ADMINISTRATIVE LAW JUDGE: Yes.

_BY MR. RYAN:

Q. Do you have Exhibit 427
A. Yes, I have.

MR. RYAN: For the record, 42 are the color
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photographs on July 15%, 2008.

THE ADMINISTRATIVE LAW JUDGE:‘ Not my
Exhibit 42,

_MR. RYAN: Is yours the one, Your Honor,
that's marked March 11th, 20082

THE ADMINISTRATIVE LAW JUDGE: Yes.

MR. RYAN: You'll recall that was an
incorrect marking on the one set of exhibits that
were corrected later.

THE ADMINISTRATIVE LAW jUDGE: .Mine were not.
corrected. |

MR. RYAN: We can take a break now and
correct it for you quickly, or--we had a discussion
bf this on Friday. I believe the record will reflect
these were taken on July 1st.

THE ADMINISTRATIVE LAW JUDGE:  The numbers
and pictures are the same, just the date--

MR. RYAN: Yes.

BY MR. RYAN:
Q.’ What is the date on the pictures on your
copy of Exhibit 427
A. They all appear to be July lst, 2008. Yés,'
July lst, 2008.
MR. RYAN: Your Honor, maf we go off the

record for one second?
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THE ADMINISTRATIVE LAW JUDGE: sSure. We're
off the record.
{(Discussion off the record.)}
THE ADMINISTRATIVE LAW JUDGE: L@t‘s-go back
on the iecord. o |
BY MR. RYAN:

Q. Mr. Hentges, could you please tﬁrn to
Exhibit No.--excuse me--photo No. 5 in Exhibit 42. I
believe you testified f@garding this wet spot here?

A, Yes.

0. And,\once'again, &ou.would agree ybu were
not there at;thé time this photdgfaph was taken?

A, Yes.

Q. And you were not there to smell anything

emanating from this wet spot?

Al Yes.

Q. And you testified that you did‘not see’
manure there. Do yéu‘reCall that testimony?

A. Yes. |

Q. Ndw, you also testified that when you

visited the site apprOXLmately a week or two ago,
that you did not walk down this flow path during your
site visit; 1s that correct?

A. That's correct, I did not.

Q. and you were also asked on direct
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examination by counsel whether anything would
definitively prove what this wet spot was, and I
believe you testified thdt a sample would. Do you
recall that?

A, Ygs.

Q. But you.didn't walk down here and take any
samples yourself, did you?

A. No.

0. Let's pléase turn to the same exhibit, let's
please turn to photo No. 11. That would be Exhibit
42, photo No. 11. Do you have that in front of.you?

AL Yes.

Q. and I believe you testified that this flow
path that we're looking at here in this whole series
of photographs in Exhibit 42 was larger this year
because of higher precipitation. Do you recall that
testimony?

A. Yes.

Q. .So by using the term "larger," you're
implying that it was present before, aren't you?

A. Yes, there was evidence of a flow path.

Q. In years past?
A, Yes.
Q. Now, Jlocoking at the--what I'll call a

drop-off right--to the right of the two people in the
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picture~—ahd please.correct me if I'm using the wrong
term. For purposes of identification there's a
little face there, and there appears to be some
concrete blocks down below. You testified that kind
of cutting would be causéd by the heavy rains that
were éxperienced‘in northwést Iowa this year; isn't
that correct?

. Yes.

Q. Now, you've never actually physicaily been
to this spot, ﬁave you?

A. No.

Q. And you'don't know whether there was aﬁy
kind of head-cutting going on at this spot prior to
this piCture being taken, do you? |

A. No.

¢. So it's possible, isn't it, that there was
some head—cutting'going on here for many jears past?

A. It's possible.

Q. Now, switchiﬁg gears a bit, you talked gquite
a'bit about calibration, and how, in your cpinion,
based upon-your review éf the literature regarding
the APEX modei, the calibration was necessary. Do
you recall that testimony?

A, -Yes.- : .

0.  Now, you haven't reviewed all of the
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And APEX is based on EPIC; correct?

That's my understanding.

And looking at your curriculum vitae, or

your resume, you mention here that you worked with

many--several computer models; isn't that correct?

A.
Q.
A,

Q.

Yes.
Among them TR-20, TR-55,

Yes.

TR-607?

And do you use these on a regular basis in

your work?

A,

"Regular basis" is somewhat subjective, but

I use them a lot.

0.
A.
Q.

A,

Q.

And you depend on them?

Yes.

and you find them trustworthy?

Yes.

And you mention here the S$CS$S Curve Method.

Isn't it a fact that the SCS Curve Method is a part

of the APEX model? ’ )

.

Q.

Yes.

And you don't calibrate,

field calibrate. all
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of your models when you run them, do you?

A, No.

Q. But you rely on them?

A. Yes.

Q. You talked about the appropriate confidence
interval of 95 percent. Do yqu‘recall‘thét? |

A.‘ Yes.

Q. And then you Jjuxtaposed with the plus or

minus 50 percent accuracy Ms. Doty references in the

end of her report. Do you recall that?
.A. Yes. |
Q.. ©Now, aren't those really two different
things?
A, Yes, 1 béli@ve they are.
Q. So'the confidence intervalw—and correct me

if I'm wrohg——fhe confidence interval is an analysis
of a data set to see whether any particulér data
point in that set is consisﬁent with the rest of the
data; isn't that correct?

A. Yes. |

Q. So to use a real world example, a
hypothetical,'if we had 100 data points, and each
data point, éay, was.at a range of 30 milligrams per
liter to 50 miziigrams'p@r liter, and then you had'a

101st data point come in, it was 75 milligrams per
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liter, doesn;t the 95 percent confidence interval
reaily look at whether‘that 101st data point is
consistent with those other data points in the 30 to
50 millig:ams pez'iiter.range? Isn't that what the
95 percent confidence interval analysis is?

A. - Yes.

Q. - B0 you wouid agree, would you not, that when
Ms. Doty looked at the literature, and the literature
talked about a plus or minus 50 percent accuracy rate
for_looking at sediment traﬁsport, that's a
completely different analysis than the‘95 pexceni
confidence intérval, isn'ﬁ'it?

A. I'm sorry. Could vou repeat the question?

Q. iet me reﬁhrase it. Why don't we turn to
Ms. Doty's report, which is Exhibit 43T Do you haﬁe

it in front of you?

A. Yes, 1 do.

Q. Could you please turn to page 10.

. AL Yes. |

0. At the bottom of page 10, under Section 3.6,
"Accuracy of thelPredictionshwwdo you see that?

A Yes.

Q. In that section Ms. Doty talks about test
plots and erosion rates from test pleots. - Do you s=se

that? I take that back. I'm sorry. T misstated.
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There is no mentién of test plots. Let me rephrase'
my guestion., I apologize.

The section that Ms. Doty references here 1is
looking at how accurate thé models can be in
predicting a :un—off from a real world field, for
example. Isn't that what she's talking about there?

THE ADMINiSTRATIVE LAW JUDGE: Let me just

say, this is a complex paragraph, so before you

answer Mr. Ryan's guestion, I want to be sure that

you don't feel rushed and you have an opportunity to

read that, okay? 5o you take as much time as you

need because it is——théfe's a lot of information in
that paragraph. When you've had that chance, then
you can teil.me, and then Mr. Ryan can ask the
guestion again;

THE WITNESS: I've finished.

THE ADMINISTRATIVE LAW JUDGE: Okay. Now,

Mr. Ryan, go ahead and ask your guestion.

BY MR. RYAN:

Q. Now,lyoﬁ Qoald agree that soil erosion
oCcCcurs differently in different soll types; correct?

A, Yes.

Q. And even within the same so£l type it
doesn't.al@ays occur the sdmg way every time, does

it?
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A. That's correct.

Q. So if a scientist were to set up four test
plots and measure, pult the same amount of
precipitation‘on all four test plots, saﬁe soils, you
would have some variability in how much sediment came
of f of each of the four test plots, wouldn't ybu?

A,  Yes.

Q. Isn't that what.this author is talking about

here that Ms. Doty guotes in Section 3.6 of her

report?
a. It appears that's what she's talking. about.
Q. " 8o when Ms. Doty talks about the accuracy

rate, she's not talking about what daté point fits
within the 95th confidence interval, is she?

A. Perhaps not, but it's somewha£ confusing
exactly what she's talking ébout. She talks abouﬁ
APEX simulation resulfs. |

Q. So you're not sure?

A. There were a lot of'simulaﬁion results.fxom
APEX presented in thé table besides just soil

erosion.

0. ~ Again, my question to you was, when Ms. Doty

talks about the plus.or minus 50 percent accuracy

rate in this section, she's not talking about the

95th percent confidence interval, is she?
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A. It doeé not appear.she is.
0.°  So let's look at Table No. 2 in Exhibit 43,
which is Ms. Doty's report, which is on that Same

page, and do you see in the~-under the--the main box

in Table 2 under "Total Quantities Reaching Unnamed

Tributary~Elliot Creek," second column, do you see

where it says, "Wshed manure yield"? Do you see that

column?

A. Yes.

Q. and would you agree that "Wshed" stands for
watershed?

A.- Yes.

Q. And at the bottém of that column undex

totals it says 2,410°7

A.  Yes.

Q. Don't you agree that's in tons?

Al Yes. -

. So Ms. Doty concluded over the period 2002

to 2006, that Mr. Vos'.feedlot discharged 2,410 tons
of maﬁure to the unnamed tributary?
A, I would agree.that‘s'what‘she‘s saying{ ves.
Q. ‘You would agree, would you not, if--to ﬁse

her words, she's using a conservative estimate of

‘plus or minus 50 percent, that that number could be

low by 50 percent, or it could be high by 50 pércent;'
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isn't that correct?.

a. - I agfee that that's what she's saying.

Q. So if she's high by 50 percent, the number
would be 1,205 tons?

A. Yes.

Q.  And if she were low by 50 percent, the
actual number would be 3;615 tons?

A. Yes, approximately.

0. And isn't it'from~~isn't‘it,just as likely
that it's 3,615 tons as it is 1,205 tons if you're
looking at plus or minus 50 percent accuracy?

A. Yes, I agree that's Qhat she's saying.

0. Now let's look at Table No. 3, which is the
next page, page 11 of Exhibit 43,

A Yes. |

0. 'An& we're lpéking at the plus or minus 50
percent accuracy of these numbers that she's
generated from this watershed. You.would agree,

would you not, that under any column, none of those

- numbers go to zero if vou take--reduce them by 50

percent? Would you not agree with‘that?

A5 Well, no. On S@pteﬁber 11th, 2003, there is
a zero 1in one of the ocutputs. |

Q. Okay. Other than--

A. I'm unaware of her, like, tolerance.
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Q. Let's look at February 18th, 2002.
A. Yes.
0. And you spent some time talking about what =~

you considered to be an anomalous number of 3.01
pounds per acre of soluble Nf do you recall that?

A Yes.

Q. And ydu woﬁld agree 1f that number was high
by 50 percent, it would be appﬁoximately‘i.ﬁ poands
per acre? |

A. Yes, but that still seems awfully high.

Q. That wasn't my question. YQu agree, Dy a
matter of simple math, i1f it waslhigh by 50 pefcent,
it would be 1.5 pounds-per acre?

A.  Yes. |

0. If it was.low by 50 percent, it would bé low
by 1.5 pounds per acre?‘

A; Yes.

Q. and you would, locoking dowrn that column, for
axample, for soluble N, cther than the zerxo whiéh we
see on September 11lth, all of thoé@ numbers, even if
you redﬁce them by 50 percent, are still a positive
number, aren't they?

A. Well, yes. There are other zeroé in the
ﬁable,-bthM |

0.  Setting aside the zeros, I agree.
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A. A positive number reduced by 50 percent is
still a positive number.
0. Right. So just as a matter of math,
some--again, I'm not asking you TO agree with her

analysis, but if her analysis is correct, 1if you

reduce any of these numbers by 50 percent, there's

'still a discharge of that that she identifies; is

that correct?

A. | Yes, 1 agree they're still positive numbers.

Q. Now, let's go baék to that February 18th
date that you talkéd about--~and I believe you also
made similar comments about March 15th~-where on .
February'lBth there was three pounds per acre,
roughly, of nitrogen, and then on March lSth it shoﬁs
2;19 pounds. Those are bbth cold winter months,

aren't thev?

A. Yes.

Q. And the ground is typically frozen in the
winter?

A, Yes.

Q. And you would expect to see more runoff

occur on frozen ground than you would on dry ground,
wouldn't you; generally speaking?
A, Yes.

2. And does this--you would agree that under
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the APEX model, since you ;eviewed the literature,
the APEX model takes into consideration nutrient
ﬁptake, doesn't it, by plants?
A. Yes.
0. 8o you have--in the middie of the suﬁmer,
for example, you have a tall stand of corﬁ‘growing,

that corn is going to be soaking up water; right?

A, Yes.

Q! Soaking up nutrients in that water?
A. Yes.

G. If no plants are present, only dormant

plants aré present, no growing plants, those plants
won't be taking up any éf the nitrogen, will they?

Al No.

O. So if you havé a runoff event in the winter
on. frozen ground with nothing growing to take up the
nitfogeﬁ, you would expect higher nitrogen runoff,
wouldn't you? Or it's possible, isn't it?

A. It's:possibie.

0. Now, in the literature, your review of the
literature, you stated.nothing-indicated that it was
appropriate for the APEX quel to be used to prove
the kinds of discharges we're talking about in this
case. Do you recall that testimony? And if I'm

misstating you, please correct me.
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A. I don't believe I stated that--in my review
that the APEX model couldn't accurately ?redict these
outputs. I saw several instances where it did, in mny
opinion, aqcurately predict it based on their
calibration methods.

Q; Let mé ask this: Did you see anything in
the literature that indicated to you that thé.APEX
model cquzd not be used to prove a viélation of the
Clean Water Act?

A. No.

Q. So‘as far as you know, no one has‘actually
studied that issﬁe, have thHey?

A, I did not see reference to it.

Q. Now, regérding calibration in the
iitérature, I helieve The Gassman stu&y, which is
Complainant's Exhibit 55--and we talked about it at
some length the other day. Do you recall thét study?

A. Yes.

Q. and I believe the Gassman study seems to

look at a number of different efforts under the APEX

 model; wouldn‘t'you agree?

A. Yes.
0. So some people ran it in different parts of,
T believe, the world, at least in different parts of

the United States, under different conditions; isn't
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that correct?

A, Yes.
0. and Gassman is reviewing those efforts?
AL Yeg.

Q. and each one of those efforts was slightly
different? |

A. Yes.

Q. Different soil conditions, differeﬁt weather‘
conditions?

A. Yes.

Q. Different geography, and some people
calibréted and some people didn't?

A. Yes,

Q. S50 what Gassman concluded-~and I believe we

tralked about this at the outset of your

page 29 of Gassman, JThe results of many studies
described here"--

THE ADMINISTRATIVE LAW JUDGE: What exhibit
number 1s this agaiﬁ?

MR. RYAN: I'm sorry; Your Honor. This
would be Complainant 55.

MR. McAFEERE: Excuse me, counsel. For some

~reason I have 56 written on mine. Now, T wrote it

there, so--
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MR. RYAN: I apologize, Your Honor. It is
56. I hnave the wrong number.

THE ADMINISTRATIVE LAW JUDGE: Okay. Thank
you. Complainant's Exhibit 56. Do you have that
exhibit?

THE WITNESS: Yes, sir.

THE ADMINIS?RATIVE LAW JUDGE: And he's
directing ybﬁ to a particular page.

MR. RYAN: Page 29. Just'éo I can clear the
recor§m~

THE ADMINISTRATIVE LAW JUDGE: 297

MR. RYAN: 29, yes.- Just so I can cleér the
record, 7just so we're clear, Complaihant‘s Exhibit 56
is a ‘paper entitled "Historical Develbpment and
ApplicatiOﬂs of the EPIC and APEX models. "

BY MR. RYAN:

Q. Is that what you have in front of you, Mr.

Hentges?

A, Yas.

0. Thank you. Referring you to page 29 under

the conciusions section, in approximately the lower

middle part of that paragraph, the author states,
"The applidations reviewed also reveal that EPIC and
APEX are most effective at simulating the long—tetm

impacts of different cropping systems and management
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practices? and that the models are less accuraté at
replicating the effects of single climatic events on
erosion and other lossesror interannual variability
bhetween crop yields and pollutant losses.” Do you
see that sentence?

A. Yes.

o. Given that the author is looking at various
applications of the model under various scenarios,
you will agree this author didﬁ't reach the

conclusion that calibration is necessary in all

cases, he reached the conclusion that it ‘would

enhance the results; isn't that correct?
A. 1 agree that that was this author's

conclusion.

Q. And you cite--you make reference in your
two-page expert report to literature review. But as
we discussed before, you provide the citations. Can

you provide us with any citations of any of ﬁhe
literature you reviewed that supports the statement
that calibration is necessary to rely on the APEX
model?
A. No, I'm sorry, I didn't come prepared to
provide citations.
MR. RYAN: I have no further gquestions, Your

Honor. Thank you very much.
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TEE ADMINESTRATIVE LAW JUDGE: Okay. We‘il
have redirect. Before redirect begins, I just have
one guestion right ﬁow for Mr. Hentges.

Mr. Ryan has made several references durihg
the course of his cross—examination to the fact that
your expert report‘is two pages. And, of course, the
implication of that is a two-page expert report is
not something--the implications, a report like that
is not something that should be given much deferénce.
And so what 1 would like you to do, if you can, is
tell me whether you felt that your report-was
sufficient in length to.describé your poéition, and
why that was, or whether a lengthier report was
necessary. .Can you answer that for mé?

THE WITNESS: Yes, sir. My report is more
of a summary of what I had seen in the literature,
and compared it to how the model prepared for the EPA
was cbnducted. I'11 be the first to admit my report
is rather.far—Sweeping with a wide brush; But my
geﬁeral o?inion was that there wasn't enough
information about the model inputs and the outputs in
the EPA report. In other words, enough information
wasn't present for me fo critically review that. I
did see concetns, the largest one being that the

literature was showing this model is used, and in
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some studies extensively calibrated, and.provides
accurate predictions based on measured fieldrvalues.

I didn;t see that herg, so I didn't spend a
lot of time pointing that out.or repeating 1it. |
Rather, moré of a general épinion of what I had done,
reviewed, and bésed on my experience with‘modelling.

THE ADMINISTRATIVE LAW JUDGE: Okay. Thaﬁk
you.

Mr. McAfee, are you ready?

MR. McAFEE: Could I have just a coﬁple of
minutes, Your Honor?

THE ADMINISTRATIVE LAW JUDGE: sure. What
do- you neéd? Five?

MR. McCAFEE: Maybe not guite that long.

THE ADMINISTRATIVE LAW JUDGE: Sure. There
were a lot éf questions asked. Mr. Ryan asked
guestions for about 40 minutes, so we'll go off Ehe
record for a moment.

MR. McAFEE: .Okay. Thank you.\

(Short recess.)

THE ADMINISTRATIVE LAW JUDGE: We'll go on
the record. |

MR. McAFEE: Your Honor, before 1 get
sﬁérted on redirect, Mr. Ryan wants to make sure we

clear ‘up the.record by getting an exhibit admitted.

PETERSEN COURT REPORTERS
317 Sixth Avenus, Suite 606
Des Moines, IA H0309-4155

(515) 243-6596




10

11

12

13

14

15

16
17
18
19
20
21
22
23
24

25

1271

MR. RYAN: Your Honor, before i finished my
cross—-examination, I falled to move into evidence
Exﬂibit——Complainant's Exhibit 57.

THE ADMINISTRATIVE LAW JUDGE: That's true.
I thou§ht you didn't want to admit it, £hat‘s why I
didn't bring it to your attention, but you do.’

MR; RYAN: I apbiogize. T move at this time
to admit Exhibit 57.

THE ADMINISTRATIVE LAW JUDGE:" Any
objection?

MR. McAFEE: “Your Honor, I've had very
little time-to look at this. I do not--it's from the
internet, and so publicly available. Maybe this
isn't a proper objection--or statement. If it's not,
Your Honor, pléase tell me, but I would not object to
this ekhibit if we were given the opportunity in our
post-hearing brief to @reseﬁt any‘other information
there is on this subject matter that is avallable—-
equally available as thié one is.

THE ADMINISTRATIVE LAW JUDGE: Mr. Ryah, you
wént'to speak to this.before T rule?

MR. RYAN: Yes, Your Honor. This 1s an
evidentiary hearing. The evidence should come in
with the witnesses. I1f we're going to bé'opéning up

the entire internet to cite in our briefs, why have
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experts fo discuss what that information means? This
document.wasused to impeach the witness. He had a
chance to discuss it and tell us what he thought
about it. i

I would, in fact, be opposed to bringing in
additiocnal factual information off the internet in
our post-hearing briefs without a witness having the
opportunity to talk‘about_them.

THE ADMINISTRATIVE LAW JUDGE: Okay. For
the limited--I'm allowing the exhibit because it;s
for the limited purpose of showing that at.ieast in
one person's opiniodn, without any notation as to the
authority, this Mr. Sheets--there was one sentence

which I highlighted on my copy where he, Mr. Sheets,

makes the assertion that .1 milligram p@r liter or

less was common for most Iowa streams. That's fair
because Mr. Hentges did speak to that issue, and it's
fair for Mr. Ryan to attack the credibility for that,

and he's done it based on this very limited assertion

'by one individual without citation as to the

authority of it. So that's the way I view 1it.
But the-~if it was an objection, it's

denied. And I also agree that, you know, absent

some~-not th@'incident, but if there is some

authoritative source and the parties'can stipulate to
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that post-hearing, as to what the actual ammonia

level is in lowa streams--but even there, when you

think about it, you know, "most Iowa streams,” that

might be going down a road that's not very fruitful.

Anyway that's my ruling, it's proper for

cross—examinatidn. If's admitted, CX—57.
(Complainanf's Exhibit 57 was
received in evidence.}

THE ADMINISTRATIVE LAW JUDGE: I now note I
have a couple ofiloose exhibits. I'm heping Amy, oOr
whoever your aide is, puts them in a binder when they
ship it back to me so I have all the exhibits. If
I'm missing anything, like I've done in other
hearings that I've presided on, I'll call counsel in
a conference call and there will be something worked
out if something like that happens.

MR. RYAN: Yeé;'Youx Honor.

THE ADMINISTRATIVE LAW JUDGE: With that,
are you ready now, Mr. McAfee?

MR. McAFEE: Yes, I am, Xour Heonor.

THE ADMINISTRA?IVE.LAW JUDGE; Ckay.

REDIRECT EXAMINATION
BY MR. McAFEE:
Q. Mr. Hentges, i want to stért with, Ilguess

it would be, a very prelimihary matter that came up
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on your cross-examination and that was regarding the
proper county.. I want to make sure the r@éord is
clear.

MR. McAFEE: I'm not trying to do too much
of a narrative here, Your Honor.
BY MR. McAFEE:
Q. But, Mr. Hentges, I believe you testified
that your report initially had Ida County on it, and

that was changed to Woodbury; is that correct?

A, Yes.

Q. And I just asked thé~~ask you to turn to the
exhibits. Not the green book. Those are
Respondent‘s; But turn to Complainant's Exhibits

1-~any of those three binders, and lecok at the cover -

sheet on the cover. What county does that say?.
A. That says Ida County.
- Q0. Okay.  And, Mr. Hentges, are you noOwWw aware

that we are in Woodbury County as far as where
Mz . Vos.F feedlot is located?

A. Yeé.

Q. Mr. Ryan asked you about photos you)had
feviewed, and I"believe this was probably my error in
your direct examination. Did you review any photos
that were actually contained in the réport of

Ms. Doty's?
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A. Yes, I recall looking at those photos, but
they appeared--as I recall, the? existed in other
exhibits, and my'recolléction is I'd already ;@en all
of those photos. |

a. Okay. Well, let's turn to Complainant's

"Exhibit 43, which is Ms. Doty's report.

A. Yes.

Q. And would you please turn to page 27 of that
report? |

A.  Yes.

Q. Are these the photos you were speaking of in

your testimony in answer to my guestion?

A. Yes.

0. .&ow, the record shows that Exhibit
43--Exhibit 43 is Ms. Doty's second report. Is thét
your understanding?

A. Yes.

Q. I believe I combined two things there. Let
me clear that up. I started to state that the record
shows that Exhibit 43 is her second report, and is
that also your understanding, since you haven't been
here, for the benéfit_of the‘reCOrd?

A, Yes, that's my understanding, this
is~--Exhibit 43 1s her second report.

Q. And do you_recail~—and we can take a look if
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we need to in the record--do you recall if these

photos were part of her first report that ybu

reviewed?

A. Yes.

Q. As far as you know, these ére the same
photos?

A. As far as I know, they are the same.

Q. And you testified e%tensively.ébout»wi gﬁess

"extensively" is my word--about the other photos that
were provided to. you through the document exchange

between the parties heze. I just wanted to go

through these photos. First of all, could yoh tell

us on page 27, what is the date on that photo?

A, The date is May 31lst, 2006.

Q. aAnd as vou recall, were thése photos then
taken before or after the other photos we discussed

during your direct examination?

A. - Before, I believe.
0. You've already stated you've had a chance to
review these photos. Could we please turn to photo

37

THE ADMINISTRATIVE LAW JUDGE: That would be.
on page 297

MR. McAFEE: Yes, Your Honor, page 29.

A. Yes.
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BY MR. McAFEL:

Q. Can you describe this photo and’'give us your
anélysis of the photo? | |

A.  Well, the Caption of the photo indiéates
it's a runoff path flowing toward a terrace,
southwest corner of pen 5 Qf the feeﬁl@t.‘ And nmy
analysis,&in pafticuiaf, was that it appears that
it'slplanted throﬁgﬁ. It's én erosional rill. It
was, you know, pot@ntia;ly, a seasonal erosiocnal
strucfuret |

THE ADMINTSTRATIVE LAW JUDGE: Would you
have.the witness define a rill? . T've heard it in
another case, I Jjust want it on the record.

MR. McAFEE: Sure. |
BY MR. McAFEE:

Q. Mr. Hentges, can you explain what you mean
when you use the term rill? And I believe that is
r-i-1-1; is that cofrect?‘

A Yes. The term rill is generally used to
describe.an erosional feature that occurs during
rapid runoff events. It's generally a small
erosional feature that is not necessarily permanent
or long-term.

Q. Would you pleaée tﬁrn‘to page 31.

A. Yes.

A
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Q. And tell us what you see in that photo.
A. Well, again I see an erosional feature, &

little more defined than the previcus, yet I note

that the cropping, therefore the plowing and planting

of this row crop, is apparently going right through

it indicating to me that it's either new or temporary

or not a permanent feature.
lQ. Mr. Hentges, would you please just leaf
through the remainder of the phoﬁos, and ‘if you see
anything that is different from the testimony you've
just given regarding these--what these photos d@pict,
would you please téll us’?
| A. Yes, 1 looked tﬁrough the.remainder-of them,
and I just see similar type erosional features, and
similar type cropping and planting patterns.’
Q. ' Are the features or the——leﬁ me restate
that.
Is what you see 1in these photoé what you, in
your experience, you might see in any Iowa cornfield?
Al Yes.
Q. Given the date of--and what date is on the
photos again?
A March 31st, 2006.
Q. Mr. Hentgés, could you please look at that

date again?
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A. Ch, I'm sbrry. May 31st, 2006.

0. "And does the date have a significénce,'of
course, as far as the height of the corn?

A. Yes. It appears to be earlier in the
season~-earlier in the seasoﬁ,land the'crdpsjare‘
yoﬁng.

Q. Okay. I now want to turn to several of the

gquestions you were asked this morning by Mr. Ryan,

~and one of those pertained to background levels, I
believe was your testimony, that he asked you about

for the field test kit sample taken by Mr. Prier with

the TIowa DNR on June 25th, 2003. Do you remémbér
Mr. Ryan's question to you this morning, or
guestions? |

A, Yes.

Q. Wouid it help you to take a look at that
exhibit again that refers to what--that shows Mr.
Prier's sample? That ‘i1s Exhibit 15, I believe,‘
Complainant's Exhibit 15, I bpelieve that's it. I
need toc double~check thét.

A. Yes, I have Complainant's Exhibit 15.

Q. And take a lqok at, as.We discussed on
direct e%amination on Friday, the--where someone has
written in the level that was tested at the bridge

southwest of the facility for milligrams per liter of
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ammonia.
A. Yes.
Q. And what is that number again?
A. 3.0 milligrams per liter.
Q. And, agaih, is it your understanding that

this was done with what's called a field test kit?

A. YesT

0. And I believe you testified to that on
Friday, so I don't need to go back ﬁo that, bﬁt
fegardihg the backgfound levels, yoﬁ‘ve been
presented with a doéument +his morning, and it's been
admitted as an_exhibit. Do you believe that is a
correct characterization of background levels in Iowa =
streams for milligrams per liter of ammonia on a date

such as June 25th, 2003, when Mr. Prier took his

sample?
A.  No, I do not believe that's representative.
oM And could you explain to us why?
A, Well, in areés where agricultﬁre is.

intensive, and a great deal of row crops is planted,
generally nutrients are put down in the field,
nitrogen is one. It can be éonverted to ammonia in
the soil, and my ex?erience is generally around
agricultural facilities, as well as general crop

ground drainage to streams, that ammonia, background
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ammonia levels are higher than this in Iowa in the

early summer.

Q. And by early-- What is the significance of
early summer?
A. Well, late spring, early summer, after

planting, after the épplication of nutrients to row

crop fieiés.

Q. Aﬁd, again;.the fact that é field test kit
gsample is used to obtéin‘the 3.0 milligrams per
litér, what effect does that héve on your analysis?

A. Well, as 1 statéd earlier, field sampling
kits are good tools to measure indicators, but a
laboratory analysis would realiy need to be conducted
to determine how ﬁuch ammonia was actually present. |

0. - Okay. Thank you. You.may have testified to
this on Friday, and I ﬂust can't récall, but what
were you'basing your--you stated your analysis that—~
I‘believe it was 1.0 to 6 for background~-milligrams

per liter ammonia were background leveéls, and what

were you basing that on?

A. Well, I base that on my experience, my
geﬁeral knowledge, several projects where we've
1ooked at ammonia in surface and groundwater around
ahimal feeding operations, as well as studies, almost

to the very dimension relative to wastewater treatment
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plants, discharges after a spill, and'z've loocked up
the numbér enough I know 'in the Midwest you see
variable ammonia. At times it can be very low, but
during agrlcultural cropping, and in most
agrlcultural watersheds, the 1 to 6 is kind of the
background‘we see.

Q. Okay. Thank you. Mr. Ryan also asked you

about your testimony regarding--and I1°'11 characterize

it this way, and I hope I'm close to being as

accurate as possible--pollutants . and manure and what

you could see and what'you couldn't see in some of

these photos. And I believe you testified that you
would not be able to see fecal coliform; is that

correct?

A. That's correct.

Q. You would not be able to sée phosphorus?
A. That's corréct.

Q. And. you would not be able to éee nitrogen?
A, That's cérrect.

0. 50 how would you determine if those

substances were present iﬁ water?

A. The only way to deté:miné would be to
collect a laboratory‘quality sample and submit it fbr
analysis. |

Q.. Mr. Ryan also asked‘you several_questions
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about calibration of models, and what the literature
says, et cetera. And I believe he asked you if you

used several models, as indicated by your CV,

“including TR-55 and several others; is that correct?

A. Yes.
Q. And I believe you testified that you

don't--well, do you calibrate them when you use them?

A, No, not always.

Q. And I think Mr. Ryan asked you, "But you
still rely on them?" Was that your testimony?

A. Yes.

Q. Could you explain to the Court for what

| purpose you're usiﬁg those models, and why you

wouldn't calibrate them?

A. Well, in particular, the surface runoff
models say to provide tﬁe désign for a preliminary
structuie. Things about surface.water hydrology are
well-understood and well-documented in the
literature, and there's been years of studies. The
sCs Curve Number method is a good example. It's the
basis of many of these‘runaff models, and‘what it
provides 1is ahlindication éf how stream water flow
will vary with precipitation over different land.
forms.

Quite often we're tasked to, say, design a
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small stream structure within certain tolerances, a
design storm which would be the maximum amount of
water we'd expect the structure to withstand is used,
then the models are run. And the'results are
generally determined to be accurate given some safety
factors.

And so for small watershed analysis and

‘structures, and perhaps I should qualify and say, if

we're designing aﬁ outlet structure for a small:
wetland on the order of a four-foot high berm, in
order to understand the hydraulics aﬁd the flow from
that area, we'll ruﬁ these models, and th@re's really
not a need to go out and collect extensive ruaoff
data for that type of project.

Also we'll use models and not calibrate them
when we're trying to get an.indication, a planning
tool. Howéver,\we do calibrate models extensively
when we're trying to make accurate predictions, and,
in particuiax, when there is chemical fate and
transport involved.

Q. Related to calibration for--1I believe you
testifiaed on direct about what you would like to see
for numbers--T'11 use that term in this case--to use
this model for the pﬁrpose that Ms. ﬁoty intended.

What would you like to see before you could, I'll ask
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you, gain any confidence, in your opinion?

A. Weli,_yes, I think the--a comparison of the
predictions of ghemical fate and_transport; mostl
notably‘niﬁrogen and phdsphorus, a comparison of
those predictions versus the actual measured values
over the period modelled.

And with that information on a graph you can

immediately see how well the model is predicting

what's actually measured in the field; and
particularly in a runoff model you would want to make
sure that r@presented periods of low runoff and flow,
as wéll as periods of high runoff and flow.

| Q; If I'm understanding this correctly, and I
may not be, but if I'm Qnderstanding thié corréctiy,
what you're saying 1s you in effect need some
information that would show that pollutants had
reached--from the Lowell Vos Feedlot had reached--

MR. RYAN: Objection. Leading.

THE ADMINISTRATIVE LAW JUDGE: I'11 allow
thé guestion. He's asking--he can say it'slnot his
understanding.

Ask your guestion, counsel.
BY MR. McAFEE:

0. Again, if I understand you correctly, the

type of calibration information you're talking aboﬁt,
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would‘that‘be informatipn that‘would show a discharge
of a pollutant from the Loweil Vos Feedlot to the
unnamed tributary?

A, Most likely it would show that it was
occurring and negate thé need to even conduct
modelling.

Q. So the information-~Weli, that information
to calibrate are you saying would in effect then be
the information that would show a discharge?

A. Yes.

Q. I think T understood you to say that would

be information over a period of time gained at

various--under variocus types of environmental

conditions to calibrate the model?
A. Yes.
0. You also had a discussion in Respondent's--

in Mr. Ryan's guestions this morning about the

confidence interval versus the accuracy rate, 1f I

understood that correctly. Céuzd you explain tThat to
us and téll us what, again, what you looked at. Andi
you used the 95 percent term, I believe, in your
testimony.

A. Yes. What's standard in the calibration of
models that simulate naturai'prQCGSSW—processes is té

compare the predicted values with measured values in
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the fiéld to determine fhe accuracy of the mode L énd.
plot those on a graph. They should have an almost
cne-to-cnée correspondence, or.eise additional input
parameters in the model need to be varied to begin to
achieve that.

And the 95 percent confidence interval is a
standard which meahs, essehtially, plus or minus 10
percent of the prediction should be accurate relative
to the measﬁréd values.

Q. . So afe you testifying that--if you turn to
page--1'm Sorry.. I should have had you do that
pefore I started asking my question——ﬁomplainant's
Exhiﬁit 43, which is the--Ms. Doty's report-=-

A. Yes, I have it.

Q. -~page 10, which is Section 3.6--or page 10

is wheré Section 3.6 is found, and that's what T

believe Mr. Ryan was ésking you questions about
regarding this confidence interval and accuracy rate,
et cetera.. I just want to méké sure I understand and
everyone undersﬁands your testimény. Does cgnfidence
interval have ahy relation to what's being discussed
here in this paragraﬁh?

A. Well, it appears that a confidence interval
associated with 50 percent would be a very wide rangé

and generally not indicative of a calibration
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process. So more of a planning or land use

management process.

Q. Looking at Ms. Doty's report, Section 3.6,
and taking her repért as it is worded with a plus or .
minus 50 percent accuracy prediction, how do you
characterize that as to what you céﬁ determine from
the model and her predictions?

A Well, it indicates to m@.that she obviocusly
didn't go through a calibration pfoé@ss, did not have

field data to compare; therefore, the accuracy plus

and minus confidence interval is expanded guite

large.

Q{' Let's turn the page to padge-—-excuse mnme.

It's pagé 11 of Complainant's Exhibit 43. It's Table
3. I believe Mr. Ryan asked you about the plus or
minus 50 percent accuraéy prediction and how it would
apply here, andll‘m just-~I'm probabkly asking you the
obvious, but we can focus on how it could reduce
these numbers by 50 percent, but, of courge, how
would it apply if these numberé are increased by 50
percent, " or vice versa?

THE ADMINISTRATIVE LAW JUDGE: Do you
understand his quéstion?

THE WITNESS: No. I'm sorry.

MR. McAFEE: You may not. I'm not sure if I
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understood my guestion, Your Honor. May I start
over? |
THE ADMINISTRATIVE LAW JUDGE: Yes.
BY MR. McAFEE:
Q. I believe I said that backwar&s. I just

want--a plus or minus 50 percent, obviously by the

term "plus or minus," does it apply both'ways?

A Yes.
0. So these numbers, you know, we tend to--—

whoever is asking the gquestion, we focus on the part
that applies best to us, but it applies both ways,

and it just—¥does it relate to how we can trust these

nunmbers?

A. Yes, and I have very little confidence,

actually, in a model that's going to have such a wide

variébiiity. Essentially what I would glean from
that is you may see some trends, and you may be abie

to make some geherai statements regarding the process

that's been modelled, but that's about it.

Q. Mr. Ryan alsc asked you about these high
numbers that you testified to on direct examination,
and the term "high" is mine, but I believe you
testified to that, specifically February 1l8th, 2002,
and March 15, 2003. Mr. Ryén asked you how runoff,

you know, from frozen ground versus what T would
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characterize as thawed ground would affect this.

Could you-giVe us your analysis of these numbers in

relation to the frozen ground issue?

A. Yes, but these numbers just seem high
relative to the natural process being modelled. I
understand that the ground's frozen, or just

beginning to thaw, that there isn't a'lot of the

plants ‘present that take up these nutrients, but they

just seem out of bounds. They just seem very high,
and they're indicating that. a process is happening,
that soluble phosﬁhorus and nitrégen is ruﬁning of f
it in a period when there is likely very little
runoff, and it's simply because of the temperature
and the other meteorological conditions I saw.in the
data supplied. |

Q. T guess that led me to my next gquestion.
From the table presented here in Table_3, do we, in

fact, know if the ground is frozen on these days?

A. No.

Q. lSoﬁetimes oﬁ these days can the
ground——"these days"” being these dates in March and
in February. In an Iowa.winter, som@fimes on those

dates can the ground not be frozen?
A. Yes, 1t is possible.

Q. He also asked you about how nutrient uptake
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by plants could affect these--I'1l1l use the term

"these numbers," and I bélieve he was referring to

+he fact that there would be no nutrient uptake at

that time of year. Anythiﬂg to édd about your
analysis on that?

A. Well, it's true that the nutrient uptake
would not be 5ccurring. That's-generally a
componént, at least in the APEX model, and models
like APEX, where that cqmpohent is-coming out ¢f the
soll anyway after being absorbed inte the soil. 5o
it's not as directly comparable to runoff;

| I feel the--the fact that the manure ié a
littié different also this time of year in the sense
of there's snow on  the ground,‘the ménure's frozen,
what is collected and stockpiled is compacted, and
just é'lot of the aspects of how the APEX model deals
with manure and 1ts breakdown of nutrients and‘fhe'
combination and reco&bination of these chemicals
isn't weli—evaluatedrin.the winter, and I saw that in
the literature, statements to that effect. So it
gives.me concern to see such high values at these--in
these winter and earlf spring periods.

Q. I believe in your last answer ybu mentioned
stbckﬁiling; is that correct?

A. " Yes.
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0.  How does stockpiling affect, in your
opinion, looking at runoff from Lowell Vos' feedlot?

A. . Well, it concentrates the manure in one

area, generally a higher—~based-on what 1 saw at

Mr. Vos' feedlot, it was a higher area where the

material was collected and sfored until it was land
applied. But it has a smaller area, it's compacted,
the water ien't interacting with it as mucﬁ as 1f it
was spread evenly over the feed yard.

Q. Now I want to kind of go back to maybe a
more genéral discussion to finish up the examination
here. There's been a lot of discussion poth in your
direct and,in your crOSSméxamination by Mr. Ryan
about-what bas been termed in'testimony before.in
this proceedihg as defined.drainage pathways. And I
guesé my question is, do these pathways by themselves
tell vyou enc&gh to determine 1f a pollutant from_thé'
Lowell Vos Feedlot has reached the unnamed tributary

of Elliot Creek?

A. No, they have not.
Q. Can you tell us why?
A, Well, essentially, service water pathways

for drainage in the earlier pictures, you Kknow,
appeared to be less defined than they were in the

later pictures, and they likely exist in
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the--generally 1in the samé place. But over time they
can move around just based on slope and grading, land
mahagement techniques relative to the type of
plowing, chisel plowing versus other plowing.

Farly on, the early photographs‘mad@ me feel
that they‘were not likely permanent erosional
featuresi T think the later photographs reflecting
the higﬁer rainféll we've had show that at least in

certain vears they could be more prominently--more

prominent structures on the landscape.

But, in general, there's a lot of overland
flow, not just simply a channel leading from the

feedlot to the creek, but rather water from terraces

‘that backs up and flows down, water from other crop

zones 1in the sub-basin: So, no,.I didn't see any
direct evidence that manure was'moving down these
gullies and rills.

Q. Wouid the same go'for what's also been
termed 1in thié proceeding as, say, discharge points
from the feedlot? Your discussion of defined
drainage ways, would that glso apply to what's been
testified to as discharge points from the feedlot,
and what that tells you about whether a pollutant
from the feedlot reached the unﬁamed.tributary of

Elliot Creek?
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A. Yes. It appeaﬁed'to me that they were
variébl@. They were slightly different when I was at
the site a few weeks ago than they were when these
photographs and data were collected.

So I guess what I'm saying, in my opinion,
those discharge points are also a bit variable over
time.

Q. Mr. Prier with the Iowa DNR testified that
when he--and you've lookéd at the exhibit that was
the--his report, his on-site inspection report of
June 25th, 2003. He testified-~-it's not on the
report, but he testified in this proceeding that he
observed a brown~colored runoff into Elliot Creek.
And he, in his_testimony, attributed that--excuse me.
He testified that that was going into the unnamed |
rributary of Elliot Creek. And in his testimony he
attributed that to the Lowell'Vos Feedlot. Is ﬁheremm
in your opinion,.could that be from anything else?

MR. RYAN: Objection. It lacks foundation,.
He hasnft described the full testimony of‘Mf. Prier,
or the context, or exactly what Mr. Prier--

THE ADMINISTRATIVE‘LAW JUDGE: No. T
oﬁerrule the obijection.

A; Well, my understanding of the situation was

a DNR inspector observed water discharging intoc the
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unnamed tributary and it had a brown color, and yet i
think any runoff that you would see out of these
cornfields is going to pick up sediment, and it
would, indeed, as long as it was flowing, would
indeed havé a component_oflthe soil. Ana the soil

being brown out there, I guess to me is inconclusive

as to whether the material he's characterizing as

hrown is sediment or some sort of pollution.

| BY MR. McAFEE:

0. Mr. Priér testified he was 75 yards awvay
when he observed that--

THE ADMINISTRATIVE LAW JUDGE: Seventy-five
yard away from--according to your question, 75 yards
away from where?

MR. McAFEE: Than@ you, Your Honor.

BY MR. McAFEE:

Q. When Mr. Prier testified, he testified that
his observation point to the--what he was observing
as runoff was 75 yards away. How does that factor
into your analysis?

A. ‘I think that's quite a distance and would
make 1t more difficult to determine Qhether the color
of the water was due to the sediment it was |
tranéporting, or some. other cause.

THE ADMINISTRATIVE LAW JUDGE: Just to
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lay--I do remember when 1 asked that guestion, but
then I remembered--and the record will show 1it. 1
remembexlnow what he was talking about, and there
were some other issues involved in that as well, some
other rulings that were made. So, don't worry,

anything I forget, hbelieve me, I do study the

transcript quite diligently, s© go ahead.

MR. McCAFEE: I don't have any further

‘gquestions, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: While we're
getting ready for Mr. Ryan, ;et's go off the record
for a éecondp

(Discussion off the record;)

THE ADMINISTRATIVE LAW JUDGE: Let's go back
on the record. | '

JRECROSS EXAMINATEOS

BY MR. RYAN: |

Q. Mr. Hentges, you just testified you - thought
it would be hard to tell whether a brown liguid
éoming.off of a feedlot were sediment.or~wcontainéd
sediment or contained manure. Is tha£ a fair
characterization of your testimony?

A. Yes.

Q. And would it change your testimony in any

way if you were told that Mr. Prier identified that
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discharge coming off of the holding pond that's below

the-~to the west Sidé of Mr. Vos' feedlot?

A. No, it would not. I would think that water
would still have an oppeitunity to pick up sedimeni.

0. Doesn't that holding pond contain rupoff
directly from the feedlot?
| A Yes.

Q. And doesn't that runoff from the feedlot
contain manure? o

A. I saw no evideﬁce that it did. The little

structures hold back the water and it will settle out

solids. Based on my review of Mr. Vos' structure, it

collects water from other areas as well as the

feedlot.

Q. The feedlot runs into the sediment pond,
doesn't itf

A. Yes.

Q. At least part of the feedlot runs into the
sediment pond, and the feedlot contains manure,
doésn't it?

A. Yes.

Q. - And the feedlot conﬁaihs other dissolved
poliutants, such as. phosphorus and nitrégeh and -
fecal, doesn't it?. |

A, Yes.
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Q. Those things run into that pond?

A. My understanding is that's the purpose of
the pond. |

Q. And then Mri rrier testified that that pond
was running over. So isn't it likély that that

‘runoff Mr. Prier saw contained things other than

sediment?

A. I would have to say no, not likely, bﬁt
certainly an analysis would tell you.

Q. You talked about the compérison with regard
to Ms. Doty's repogt, you talked about the comparison
cf predictions of chemical fate and transport,land
you said you would have liked to have seen some kind
of comparison to actual data collected in the field:
do you recail that? |

A Yes.,

Q; Are you aware Ms. Doty ran a crop yield
ﬁerificatibn on hef APEX run?

A, I did not see that in her réport.

Q. " So you're not aware that she testified
in--here in this proceeding that when she compared
her model to the actual cfop yvields reported in the
literature for that‘part of Iowa, that they were
within 1 percent of each other?

A. No, I wasn't aware of that.
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Q. And would ﬁhat give you %ny additional
confidence if she had in fact compared her output to
known reSults‘for——known data for the area?

A. No, itlwould not. They're very different,
crop yield versus chemical recombination and then
tranéport.

.Q. You would agree that the crop yield is based
on chemical fate and traﬁspoxt; isn?t‘it?

A. My understanding is yes, part of the model
is based on that.

Q. You said—--again, correct me if I
misunderstood your testimony--that calibration, I
believe you said, would negate the need to conduct
the nmodel. Did I understand that correctly?

“A. Yes.,

Q. So are you saying if, for example, EPA
collected some actual water sam?les that were running
off the facility, there was nd modelling that would
be required; is that your teétimony?

A. That's correct.

Q. So for a five-vear period, then, doesn't
that mean the EPA would have To actually‘bé camped
out at Mr.'Vos' facility every single day for fiVé
years in order to know what 1s running off?

THE ADMINISTRATIVE LAW JUDGE: The last part
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of that”qﬁestion,'you did that mumbling again. It's
an important qu@stioﬁ. You trail off, and I want to
hear every word you say. Would you like £& have the
court reporter read it back?

MR. RYAN: Couid you read it back, please?
THE ADMENISTRATIVE LAW JUDGE: But don't
read it the way Mr. Ryan did, don't trail off, ockay?
I want £o hear this question.
(Questién read by the'report@z.}
A. No, it wquldﬂ't!
BY MR. RYAN:

Q. How would the EPA know what‘is running off
that site on a daily basis without being aﬁ the
faciliﬁy every single day for the last five years?

A. Well, it's not necessary to know on a daily
pasis, simply at various different levelé of flow in
differént Séasons. i'd havé to look at the model
documentation more closely, but I'm assuming you need
sampling analysis at several points, three or four,
maybe five; you need some soils analysis as well as
water;'énd you would need to collect it over
different periods of the year. I think during
rainfall is critical, but it certainly wouldn't
require cam?ing out.

Q. So you would take that data and you would
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model it?

A, Yes.

Q. So, in fact, what you're saying; with
calibration yocu woﬁld still need to nmodel it,
wouldn't you?

A.l Well, I think my point is if you're
collecting these samplés and indeed the facility is
providing pollution to the creek, ?Qu would have your
answer as to whether it's happening; and modelling_
would not be required.

Q. I don't think we're--I understand your
answer.. Let me ask another guestion.

If you collect a smaii sample of data,.as
you suggested,.we still wouldn't know on a daily
pasis for the last five years whether there was‘a
discharge on any given date, wouid we?

A. No.

Q. So unless--and, again, to repeat my

guestion, unless the EPA were camped out at Mr. Vos'

facility every single day for the last five years, we

‘wouldn't know on each--on each given day whether

there was a discharge, would we?
A. That's correct, you would not know on each
given day.

0. So the only way, absent EPA setting up a
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lab, a QAQC lab, to collect lab—verified'data.on a
daily basis from Mr. Vos'lfaciiity for the last five
years,. the only other way TO know 1is to'model it,
isn't 1it?
A. That's correct.

Q. Thank you. Now, you would agree that snow

melts when it gets above 32 degrees, wouldn't you?

A Yes.

Q. And you would agree that if it melts, it

‘will run off? .

A. Xes, or soak into the ground.
‘Q. But generally"sp@aking, water runs-downhill,
doesn't 1it? |
A.  Yes.
-Q. And Mr: Vos' feedlot is at the top of a
hill, isn't it? | |
A. Yes.
Q. And th@re's an unhamea tributary downhill of
Mr. Vos' féCility, isn't there? |
A. Yes.
Q. So when snow melts, it will generally run
off in a downhill,direction, won't it?
.A. ‘ Yés.
Q. And if there is manure in the snow, the

manure will melt above 32 degrees also, won't 1it?
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A. Yes, T believe so0.

Q. And any pecllutants that are contained in

that manure will also melt, won't they, or become

suspended in liquid, won't they?
A. Yes.
Q. And that water running off from that melting

snow would carry those pollutants with it, wouldn't

it

A, Yes.

Q. NOw; on the stockpiling issue, afe you aﬁare
that Ms. Doty assumed in her modelling thaﬁ no
stockpiling occurred? Are you aware of that?

- Al No.
Q. I'll'represent'to you that she testified to

that effect here in court,'and she testified that

- when she modelled it, she assumed, during scraping,

all of the manure was removed from the watershed.
Now, wouldn't that result inlher model
underestimating the amount.of.manur@ exposed to thé
atmosphere for possible runoff?

A, It could. I mean, I don't mean to portray
myself as being intimately familiar with how Mr. Vos

handles his manure; I only know that he does clean

yards.

Q. Let me restate my question. If he cleans
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his yards and it remains in the pens in a stockpile,

it's still within the watershed, isn't 1t?

A, Yes.

Q. And 1f Ms. Doty aséumed it was not within
+he watershed, and, therefore, not avallable for
runcff, shé would have underestimated the amount of
manure exposed to the atmosphere for possible runoff,
wouldn't she have?

A. I'm not so sure that's true. My
undgrstanding of her model was that she spread it out
evenly over areas, even perhaps during periods of
time when cattle weren't present in those areas.

Et's more subjective. If it's compacted in a corner,
is it more exposed? It's still there, yes, but it
may not be more exposed as the model simulated it as.

Q. Are you aware that there's a scraping
function in APEX?

A. Yes.

Q. Are you aware whether Ms. Doty used the
scraping function?

A. Her report indicated she did at once every
two weeks.

Q. And are you aware that she testifiéd when
she used the scraping functioﬁ, ghe instrﬁcted.the

model to remove the manure from the watershed?
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A. No. 1I'm not aware of many details of
Ms. Doty's testimony.

o. Tf she used the scraping functién, she
instructed the model to remove the manure from the
wétersh@d and not stockpile it, as we néw know 1is
happenihg, woﬁldn't that result in her modei
underestimating the amount of manure exposed to the
atmosphere? |

A. Well, it could. Again, I don't think it's
black and white. Hér model spreads‘the manure out
over the pens evenly, and the stockpiled manure would,
be concentrated. It would.be exposed to‘less éir,
atmospheré, rainfall. I'm not sﬁre I can say without
running the model both ways whether that's a true
statemént or not.

Q. Tsn't it true that stockpiling would result

in more manure being inside the pen at any one time

than not stockpiling?
A. If you mean not taking it away, yes.

0. Isn't it true that more manure within a pen,

whether 4it's stockpiied or not, would result in more.

manure being expbsed to the atmosphere?
A. Yes.
Q. ‘Let's look at‘the attachments to

Complainant's Exhibit 43, those photographs we
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discussed from Ms. Doty's report. Do yoﬁ have
Complainant's Exhibit 43 in front of you?

A. Yes. Appendix A,.?hotb 1, page 27.
Q. Let'é turn--I believe you testified about
photo No. 5. Let's look at photo No. 5.
THE ADMINISTRATIVE LAW JUDGE: That's on
page 31, Couﬁsel? |
MR. RYAN: Yes. Thank vou, Your Honor.

BY MR. RYAN:

0. Page 31 of Exhibit 43.
A. Yes.
Q. Now, you would agree, would you not, there's

an erosional feature coming:off of the feedlot in

that picture?

A, Yes.

0. That érosional feature was caused by flowing
water?

A. Yeg; likely.

Q. | And that erosional feature was created after

the crops were plantéd; wouldn't you agree?

A. Yes, it.appearé that Way.

Q. So the tréctor came thxough; made the rows.
And then after the rows were creéted, water cut down
through them?

A, Yes.
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Q. And looking at photo No. 4, would you say

‘the same thing is true for photo Nb. 4, it was

‘created after the crops were planted?‘

A. Yes.

Q. And the same thing for photo No. 37

A Yes.

0. = And would you say the éam@ thing applies to

all of the photos attached to Ms. Dofy‘S'xeport, that
the erosional features were formed after the crops
were planted?

AL Yes.

0. So isn't 1t true thatt as we discussed,
water flows downhill; each year Mr.‘Vos appears Lo
fep;ow his fields to plant corn, and each year the
water is going to flow downhill and cut through, as
we see in'these photographs, cut through, follow the
path of least fesistance doﬁnhill? Isn't that true?

A. Yes.

Q. And you were asked on redirect whether these
erosional featureé, which are evident over a course
of years in a series‘of'different photos, whether

they tell you whether manure got to the unnamed

tributary. Do you recall that guestion?
A Yes.
Q. You said no.
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" A. That's correct.

.Q. But, again, isn't it possible that
pollutants, other-than solid manure, travel déwn
these paths?

A. Yes, it's possible.

Q. And.isn}t it true that--it's not only
possible, but isn't it likely that water éoming of f
during a heavy rain storm, coming off of this site,
off of Mr. Vos' feedlot, would reach the unnamed
tributary? |

A. Yes, it's likely that water would reach the
unnamed tributary. | |

Q.. And it's--if there were dissolved pollutants
entrained in that watex, they would reach the
tributary as well?

A Yes, they would.

MR. RYAN: I have-no.fufther questions, Your
Honor. | |
THE ADMINISTRATIVE LAW JUDGE: Okay. My

turn for a couple of guestions, and then 1711, of

course, allow you redirect, Counsel McAfee, 1f you

care to do that, okay?
MR. McAFEE: Yes, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: I know you're

writing. That's hard to d&. You heard what I said,
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I hope?

MR. McAFEE: Yes.

THE ADMINISTRATIVE LAW JUDGE: Mr. Hentges,
I'm going to paint with a broad brush my guestion,
and please don't at all feel that because thé
guestion is coming from'me, that you can't dispute
any of my assumptions. If I'm éaying something
that's wrong, I don't want ybu to hesitate to say,
"No, that's not my understanding, that's incorrect,”
or whatever.

THE WITNESS: Yes.

THE ADMINISTRATIVE LAW JUDRGE: I'm no
different from the other people asking guestions.
But it's my understanding that--again, painting with
a broad brush--that your basic position is that
modelling--the modelling that was used in this case

is insufficient, from your expert opinion, to show

that pollutants from the Vos Feedlot reached the

unnamed_tribﬁtary; that those--in your view the
modelling by itself isn't sufficient to show that?
Is that correct? |

' THE WITNESS: Yes, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: Okay. And so
it's your further position that sampling would have

validated or confirmed the mcdel's predictions; 1is
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that true?

THE WETNESS:. Yes, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: And Mr. Ryan
actually asked écme guestions that--in his recross
that I was about to ask, which is that Ms. Doty-—and
if I'm incorrectly chaﬁact@rizing this, you caﬂ bring
this to my attention during the briefs. Buﬁ.I
remember, my reCéllection is shé talked about how

burdensome it would be in order to have valid

results, that, as Mr. Ryan put it, the agency, the

EPA, would have to be encamped on the site for a

period of five years every day in order to deal with

the period of timé that EPA‘is alleging that these
pollutants from the Liloyd Voé_?éedlotw_ﬂowell Vos;
excuse me, r@achedlthe unnamed txibﬁtary.

Now, I'll let you know that in a previous
decision that I issued, I have said that it would be
unreasonable to expect that tﬁ@ agency has to go to
that extent in order to prove tﬁat pollutaﬁts go from
one point to another, it woulid be unreasocnable to
expect the agency to be there encamped every single
day of the year over years oOr months.

So my question is, with that predicate
there, while testing/sampling would not demonstrate

what happened on any other day other than the date of
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sampling, is it true that the sampling would at least.

tell you, on that given day, what was in water

traveling from the feedlot to the unnamed tributary?

Is that too muéh?

THE WITNESS: No, I--it would, sampling
would tell you.

.THE ADMINISTRATEVE LAW JUDGE: At least tell
you én that day?

THE WITNESS: On that day. . Now--

THE ADMINISTRATIVE LAW JUSGE:. Is it your
understanding--go ahead. You said now. Go ahead.

THE WITNESS: And I know collecting the data
to calibrate these models is never eaéy, and we
attempt to minimize it. It's not true that they
would have toc be out there every day. Rather, a

series of sampling events are planned at specific

. times based on varying climatic conditions. Both

water and sediment samples would be collected. The
analysis Qould'be primarily the nutrients, and once
that informatioh was put into the model, compared
with the prédictions, and the calibration process
that--various inputs to the coefficient‘indices,
direct inputs into the model are enteréd, you can
eventually calibrate the model‘and, you know, perhaps

it would only be three to four sampling events. It
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kind of depends on the experience of the person doing:
it.

It would require a significant amount Qf
data, perhaps four to five to six sample locations.

It would requiﬁe soil and water samples, and a
minimum of‘probably three times. You know,
scientists like dataf Fouf of five or éix times
would be better,. but -it's not impossible with that
data to show that ybur model can accurately predict
storm water runoff, nutrient runoff; sediment yield
on any déte.

| THRE ADMINISTRATIVE LAW JUDGE: Okavy. Did
thaﬁ finish your answer? |

THE WITNESS: Yes.

THE ADMINISTRATIVE LAW JUDGE: I don't want
to cut you off. Géing back, divorce for a moment
your thoughts about.the model. is it still t?ue that
if there was testing of the water done on any given
day, that that would tell you--appropriate testiﬁgw—
whether'poilutants were 1in the water on that given
day?

THE WITNESé: Yes, si;.

THE ADMINISTRATIVE LAW JUDGE: And then just
help me out with this: If one--first of all, is it

your understanding that any such testing was done in
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this case?

THE WITNESS: It's my understanding it was
not.

THE ADMINISTRATIVE LAW JUDGE: Not. Okay.
Then tell me this: Tf I'm--if we think of the Lowell
Vos Feedlot and its perimeters, and. then we seé
rills, or depending on what we want to call it,
erosional patterns, or whatever, where liquid woulid
travel from the Lowell Vos Feedlot, at what location
would be the wisest location, frém your perspective,
to conduct thié‘sampling, which would only tell you
about that day, and that fime'of the day? But would
it be at the point closest to where these, let's say,
rills or erosional pattefns reach the unnamed
tributary? Would that be the best location, right at
that junction? Cr would you have several tests along
thé 1ine from the Vos Feedlot to the péint of the
unnamed tributary?

If you were doing this, what would you want
to do? One location as close to the unnamed
tributary where these ercsional patterné meet that
tributary, or other lbcations as well? We're only
ralking about on a giveh day.

THE WITNESS: Yes, you're right, the key,

critical point is where that tfibutary—~where that
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flow featufe, flow path, meets the tributary. And soO
that's key, that's very important. But a line of
sampling in aﬁ upstream direction would be
appropriate because what you're trying to model is a
nutrient, a material that will~--first of all, it
doesn't necessarily just all flush out. It moves Lo
certain points based upon the amount of rainfall and
runoff. There is additional convoiution of

additional water that runs into the drainage feature

rhat was not at the feedlot.

So as this material moves through the field,
it only--only in a guick, fast, large storm on
saéurated ground would necessarily pollutants make it
all the way tclthe tributary in one day. |

Your.model essentially haé to move it
through the system, but--hopefully I understood your
gquestion correctly--but where the water and sediment -
entered the unnamed tributary would be the key point,
would be the poinﬁ you're focusing on.

THE ADMINISTRATIVE LAW JUDGE: That's apart
from any modelling. We're doing water tests on one

given day that tells us about that moment in time on

that day. You're telling me you agree the best place

would be just before the junction of where t+his water

traveling from the Lowell Vos Feedlot first meets
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with, or just before it meets the unnamed tributary,
that would bé the wisest location to tell you if
pollutéhts were enteriﬁg the unnamed tribufary?

THE WITNESS: Yes, sir.

THE ADMINISTRATIVE LAW JUDGE: Okay.
Mr. McAfee?

Thank.you.

FURTHER REDIRECT EXAMINATION

BY MR. McAFEEB:

Q. Mr. Hentges, Mr. Ryan aéked you a
queétion~—a series of guestions about this camping
out, and--versus being able to modei. That's the way
I'1l characterize it. Aﬁd I beiiéve he asked you a
question, Something like the only way to know over
the last five years would be to model it, and I
belieVe you answered yes ToO thét question. .What type
of modelling process are yvou ‘talking about when you
answered that guestion? |

A. Well, the standard modelling procgss. I
guess—--as I tecal}, the question was how can you tell
on any givén day? A model is the way to.do that.
It's calibrated over a variety of conditions, for a
variety of parameters, in this case both soil and
runcff, as well as chemical péxamet@rs, nutrients in

Lhe manure.
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Once you have’accurate prédictions, matching
observed values, now you can go hack to the rainfall
record and look at any point in the past. There are
some problems going forward with rainfall because we
don't know exactly what it's going to be, but you can
do average Véiues, or éiven‘storms that exist in the.
data. We create those sé@narios, and on any gilven

day you can teéll if you have a calibrated model.

Q. Was that done in this case?
A. No, it was not.
Q. T pelieve Mr. Ryan also asked you about

dissolved pollutants in runoff, and whether it would
réach t+he. unnamed tributary, and i believe the Court
has asked you scme of those questions. Again-~-and I
don't ﬁean to replow that ground, no pun intended,
put I just want to make sure the reéord is clear.
What do you need to know if a pollutanf has reached
the unnamedtributaryé Wﬁat do you need to have?

AL A sampleithat was collected and analyzed in
the. laboratory.

| MR. McAFEE: Thank you. No further
guestions. | |
THE ADMENISTRATIVE LAW JUDGE: Any

additional guestioning, Mr. Ryan?

MR. RYAN: Yes, Your Honor, as a follow-up
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to your questions, if I may.
THE ADMINISTRATIVE LAW JUDGE: Sure.
FURTHER RECROSSNEXAMINATION
BY MR. RYAN:

Q. You télk about aAscientist'always wants more
data, and you said you would say, perhaps, to
calibrate this model at Mr. Vos' you would need three
to four'sampling events, and I believe vyou said three
to five sampling plots. Did I get that right?

| A. Yes, but Ilbelieve I also said I'ﬁ shooting
from the hip. I'd kind of have to think that
through. But that's the:approximate levei of effort.

Q. So these sampling plots for the runoff

coefficients from Mr. Vos' farm field, for example,

you would have to go onto his property and set. these up?
AL Yes.

Q. . 8o EPA would need to have-—-go back to

Mr. Vos' property three to four times on his property

in his farm field and set up test plots to collect

this data?

AL Not necessarily test plots, just collect
samples. C@rtain}y there are some poilnts wheré
runéff measurement, along with erosional features,
could be set up to get a good estimate. Certainly

the unnamed tributary, you could.get an accurate
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value of flow, but not necessarily plots. Just
sémples, the chemical quality, the exéhange
coefficient, the volume and concentration of

different nutrients in the soil, as well as the

water.

Q. This would reguire accéss to Mr. Vos'
property?

A. Yes.

Q. Now, you said only--I believe you said only

a big storm event would result in a dischargé of
water continuing down to the unnamed tributary. Did
I get that right?

AL Yes.

Q. Now, you would agree, would you not, that
runoff occurs more readily in saturated soils?

AL Yes.

Q. It occurs more readily in frozen soils--or
over frozen soils?

A. Yes.

Q. So if you have a dry condition and a big
gully washgr comes through, a big rain event, that's
the event you were talking about that.would get down
to the unnamed tributary?

A. .Yés. I thought I mentioned On‘saturated

ground, but, yes.
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Q. If you had daily rain over an extended
period of time, but not a big rain, that water has to

go somewhere, doesn't 1it?

A. Yes.

Q. And that water will run off?‘

A, Tt will run off, and it will infiltrate.
.Q; So you have to know what the saturation

conditions are in addition to how much precipitation
is coming down, don't you?

B, Yes.

0. It's pbssible to have runoff from Mr. Vos'
feedlot down to the unnamed tributary if it's highly
saturated‘conditions, isn't it?

A Yes.

MR. RYAN: I have no further guestions, Your
Honor.

THE ADMINISTRATIVE LAW JUDGE: Anything
else, Mr. McAfee? |

MR. MCAFEE; No, Yourxr Hono:.

THE ADMINISTRATIVE LAW JUDGE: Okay. Mr.
Hentges, thank you_for your t@stimony.

THE WITNESS¢ ‘You’r@ welcome.

(Wifness excused.)

THE ADMINISTRATIVE LAW JUDGE: Do we want,

‘counsel, a five-minute break while you get ready for

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-6590




10

11

12

13

14
1>
16
17
18
19
20
21
22
23
24

25

1320
your next witness? Yes? Let's take é fivé minute
break.

'MR. RYAN: Works for me, Your Honor. Thank
you.
MR. McAFEE: Thank you.
(Short recess.) .

THE ADMINISTRATIVE LAW JUDGE: We'll go on

the record.

Who is your witness?

MR. McAFEE: Your Honor, Respondent calls
Evan Vermeer. 

THE ADMINISTRATIVE LAW JUDGE: Okay. Cone
up here, Mr. Vermeer. Good morning.‘ I'm Judge
Moran.

| Raise your right hand, please.
EVAN VERMEER,

calied as a witness by.the_Resﬁondent, being first
duly'sworn by the Administrative Law Judge, wés
examined and testified as follows:

THE ADMINISTRATIVE LAW JUDGE: Okay. Have a

.seat,‘and would you, Mr. Vermeer, would you spell

your name slowly for us.
THE WITNESS: V-e-r-m-e-e-r.
THE ADMINISTRATIVE LAW JUDGE: Okay. First

name is what?
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. THE WITNESS: Evan, E—v;a~n.
THE ADMINISTRATIVE LAW JUDGE: Go ahead,
Mr. McAfee.
MR. McAFEE: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. McAFEE:

Q. Mr. Vermeer, could you tell us where you

currently live?

A, I live in Sioux Center, Iowa.
Q. What is your current emploYment?
A. T work as a feedlot consultant with a

feedlot consulting group headqguartered in Longmont,
Colorado.
.'Q. Whatldid you do prior to——fifst.of all, how
long have you been in that position? |
A. Since December lst of '06.
Q. And what did'youmwwhat did you do prior to
taking that position?
| A, I worked at the Iowa Cattlemen's Association
fof about threewand—a~haif years.
Q. So what year did you start at the Iowa
Cattlemen's Assoclation?
A. I started May of 2003 and worked untii
November of 2006.

Q. And Sioux Center is a ways away from Ames,
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llcwa, where the Iowa Cattlemen's Association is

located.
A. Yeah. 200 miles on the nose.
Q. Okay. Did your job require YOu to be at the

associaﬁion, or were you out in the field?

A. | I was hired to spend more time in the field
than in the office, and so I was not asked--well, I
was asked really to stay living where I was at for
Lwo reaéons: Western Iowa, being the heaviest cattle
population area of the state; and, S@con&ly, I
pelieve when 3oei hired me, he said, "If you move
here, you get iﬁ thelpffice, you get stuck in the
office, and we need contact in the country." So..

o. And when you referred to Joel, are you
referring to--who are you referring to?

A. ‘Joel Brinkmeyer, who was the gxecutiﬁé
vice-president of the Iowa Cattl@men’s Association at
that time. |

Q. Mr. Vermeer, let's get right -into the issues

that are involved in this proceeding, and what were

you hired.to do and to wbrk with at the Icwa
Cattlemen's Associatioﬁ?

A, I was hired, as i said, to spend tiﬁe in the
country working with producers and Whatever pertinent

issues were present at the‘time, as well as develop
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new programs for the Cattlemen's Aséociation that
were needed by the prodﬁcers, and some would be even
revenue-producing for the association.

Q. Was one of your duties working with
producers registered in the‘Iowa.PEan?

A. Yes. Carol Balvahz was at the Cattlemen's
Association at that time and in charge‘df the
envirqﬁmental effort, but she was in the office at
all éimes. So, naturally, with my traveling in the
cdﬁntry, I was doing the field work. Phone calls
would come.in, I would do some on-site visits with
producers at their request, that type thing.

Q. As part of your duties related to the Ilowa

Plan, did you meet Lowell Vos?

A, Yes, I did.
Q. And how did you meet him?
A. He--I was on the site at his place as he

was~-called the office and was wondering--or asking
about the different options for him out there. He
and a lot of other feedlots were probably feeding

between a thousand and two thousand cattle at the

. time, and the decision, first of all, you know, "Do I

pursue the NPDES permit, meaning I want to feed more
t+han--or have more than a thousand animal units on my

place?" So that's the first decision you have to
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make, is "Do I want to pursue that, or do I want to
drop under a thousand animal units and not have to do
the NPDES?TY |

and then, secondly, "If I pursue that"--we

had discussions aboutlwhat steps he would have to
take to do that, At the time we were beginning to
talk a little bit about the alternétive technology
route, and I felt, I think, after the second v'isitf
that he was a potential candidate for that
experimental program as well. Just'making bim aware
of what‘was out there.

Q. Do you remember when you first met with him?

AL Tt would have been, I want to say, fall of
04, but I'd have--I mean, i.had.a couple of visits
out there, but it was in that time frame, in

éummer/fall of '04.

Q. As you can recall?
A. As I can recall.
Q. Now, you started with the Cattlemen's

Association in May of '037

A. Yes.

Q. Okay. When you were working with Lowell
Vos, did you have contact with his engineer?

A. No. Usually when producers made the

decision which route to take, and they hired an
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engineer, then--all we did wasxtry to keepxthem aware
of what was going con and steps théy would ha#e to
take. And once the? made the move to hire an
engineer, then we Qeren't iﬁvolved at all anymore.

Q. ‘And you were working with Lowell prior to
his engineer--well, let me back up.
Are you aware that Lowell had an engineer at
some polint?

A. Yes.

Q. And who was that engineer?
AL I think' he first contacted NRCS, which

several producers did across the state.

Q. and were you working with him at the time he
was—-~or had you met with him at the time he héd met
with NRCS?

A Yes. That was all kind of running through
fthat same time peridd. NRCS was part of the
development of the alternative technology system, and
so it was kind of a natural, if you were thinking
about that at ail, to maybe go talk to an NRCS
engineer. |

0. And previous testimony in this case has
indicated--Brad Woerner testified, and I believe you
mentioned that Lowell started working with.Bréd

Woerner?
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A. Yes.
Q. And Mr. Woerner testified that he firsi met
with Lowell Vos in Jﬁly of 2004. 'So dcoes that mean

that you were working with Lowell prior to that date,

then?
AL Yeah. T know I was at Lowell's before he'd
hired Brad Woerner. What that time frame was--I have

some old calendars at 5ome yét, hbut we met when he
was talking to NRCS, and we talked primarily about
the alternative technology system when I met him.

When he moved to hire Brad Woerner, he made

'a decision to go with the standard systems, as I

guess I'd call it, and he knew where he was going,
and after that I backed out of it.

Q. When you were working with Lowell and he was

taking a look at the alternative technology systems,

was that process moving--how was that process moving,
as faf as for all feedlot producers?

A, Thaﬁ process Qas not moving very quickly,
and the‘ruies, aCtually, for the alternative
technology I don't think were finalized until
something like September of '05. So it was a
situation, and ?robably was part of Lowell's decision
to move on with tﬁe standard system saying, "Hey, I

don't think T can wait for the alternative technology
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rules to come along," even though he probably would
have been‘a prime candidate for that system.

Q. What other issues-weré feedloﬁ 9foducers, I
guess, including Lowell Vos, facing in trying to get
their work do%e under the Towa Plan?

A. Well, there was—-we kﬁew that the Jowa Plan

was to end in March of '06, and I'd say by '04 we

knew that things were not moving along guickly
encugh. The producers that signed up were told not
to do anything until they were inspected, had their’

inspection by the Iowa DNR. And those inspections

.actually‘lasted~—and there were guite a few of them

in the medium and low r;sk lots done in the fall of
'03 and on into the spring and early summer of '04.
So wé're,-you know, several years intoc the plan
before the first inspection was done.
and after that, the timetable--you know,

that's what triggered the start of the timetable. 5o
then they had a decision to make, as-Lowell.did.
Then you ﬁave to have engineering done, and then you
héve to submit the permit, and on and on.

Q. Were producers running into any issues with
obtaining engineering serviceé?

A. Fngineers, obviously there were a number of

lots that had their final--or had their inspection
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in, say, August '03 into the spring of '04, gquite a
number of them, so that puts thém’all on the same
start timetable for éubmitting pefmits.

8o I'm sure there werée a number of permits
that were ali being wofked on, and there were about
four engineering firms that were doing mést cof the
work, they were the experiehced ones, énd, yeah, they
were heavily loaded. NRCS was heavily loaded, and éo
there was a back-up array at the engineering firm;
and everybody was kind of, I guess—-~the timetable was
iaid out. FEverybody was working up againét the
deadiine of the timetables for naming.an engineer and
submitting a plan, and those were all laid out by
DNR, the timetables, but most evervbody was working
up against that simply because of the backleg at that
point in time.

Q. The record shows, and I think you're éware
of it, that Lowell Vos had his on-site inspection or
on-site assessment done in June of '03. Did thi5*;
how was he affected by, you know, inspections done
later aﬁd NRCS' backlog, &t cetera?

A. Everybody was béckloggéd, includiﬁg, you
know, once a permit even made it to the DNR. We knew
at the Cattlemen's Association by '05, later 05,

that there was going to be a lot of feedlots that
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would.not be completed with their construction by the
deadline of the Iowa Plan in March of.'06, we knew
that was going to happen. There was not only an
engineering delay, thers waskalso Cbnstructibn people

delay, dirt movers, and so forth, hard to get

contractors. and sc the other thing that we locked

at was how long it was taking to get permits
processed.
30 in October of '05, I surveyed the five

major engineering-—biggestw—the‘five firms that were

doing the most engineering work and asked them for

their timetabl@é aﬂd how they were operating) and
basically looked at thelday the plan was submitted to
the DNR, and the déte we got it backlfrom the DNR
because there was--we had timetables to meet . Thé
engineer knew--the feedlot knew how.long he had to

hire an engilneer to get him going, the engineer knew

how lohg he had to take. If we met those timetables,

then what happened?

I surveyed probébly 60 to 80 permit
applications, and the average t+ime it took to receive
a permit applicatign pback from the DNﬁ was 185 or 186
days, six months. SO that was another delay.

So you're adding an engineer delay, a

possible--you know, "When can I get a contractor”
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delay. The producer had no idea when the permit was

going to come back from t+he DNR. So there were

producers who booked and lined up contractors for

three to six monﬁhs down.th@ road but had to cancei
them because the‘pexmit'waSH't back yetf So th@ré
was kind of a whole series of delays‘thefe 

0. When you'd assembled this information, was
this communicated to DNR and Eéﬂ?

A. VYes, it was. 1t was actually put together
primarily for the EPA, and it was submitted TO the.
DNR.and EPA, and actﬁally resulted in a face—to—facer
meeting with the EPA offiéials shortly before the end
of the Towa Plan.

Q.  Now I'd like to turn to another aspect of
the Towa Plan, and that regards termination.r‘l‘d
like to have you turn to Exhibit 22, Complainant's
Exhibit 22.

MR. McAFEE: May I approacn, Your Honor?
THE ADMINISTRATIVE LAW JUDGE: Yes, you may .
BY MR. McAFEE:

Q. Mr; Vermeer, could you tell us what-Exhibit
29 is? And take your time to take a look at 1it,
please.

A. it's a letter addfessed to Mr. Vos from

the--from Edmund Tormey, Legal Services Bureau of
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Iowa DNR.

0. Ts it entitled--could you read--please read
the title of the letter. | |

A. "pailure to Meet Submittal Deadline for
Final Engineering Plan - Notice of Violation/Imminent
Termination of Participation in Iowa Plan."

Q; " There's some bold language 1in the middle of
the second paragraph. Could you read that for us,
piease, Mr. Vermeér? |

AL "1f your final engineering plan is not.
submitted within 30 days of your receipt of this

letter your facility will no longer be a participant

in the IQwa'Plan."

Q. In reading this, is it your understanding
that that is what imminent meant?

A, Yes.

Q. Now, you worked with a lot of other-- First

'of all, were you aware of this at the time Mr. Vos--

A. . Yes.

Q. Tell me about that.
AL Most of that communication was flowing into
our office. Mahy of the producers that were working

ﬁith these situatiohs, Carcl or mysélf got faxéd
copies, and so forth, and Carol always tried to keep

me informed of what was going on. She would have
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received this by fax copy, and we passed 1t around.
So, yeah, we knew this was happening.

This, and other stuff 1ike this, is what led
us, finally, in October--led me to put together the
whole survey of what was happening, and why we
weren't going to get done by the end of the Iowa
Plén. Wé wnew that the EPA was looking at that
deadline as well, and we just wanted ﬁo téll the EPA
it's'physidélly impossible for us to get done by

March of '06.

Q. And when you use the term "us," who are.
you~-—

a.  The industry. I represent the cattle
indusﬁry;'the feedlots. |

Q. Were you aware of other producers who

received termination notices from the Iowa'DNR?

A. There were others. One specificaliy I
remember fhat did, vyes.

Q. Could you tell us about the one specific one
you r@member? |

A. The one specific one is Scott Lorison who
got a letter in January of '05 who stated he was no
longer a participant in the lowa Plan.

Q. And as you recall, did that notice use the

word "imminent"?
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A. No, noet to my recollection. It kasically

said in there, "You are no longer & participant.” I

believe that's the language. It was, "You are no
longer a participant. You're out."”

Q. You.wouid have received a copy of this at

the time it happened?

A. Yes.

Q. Have yoﬁ nad a chance to review that letter
again? |

A, Yes, 1 have.

0.  Who signed that letter?

A. Jeff Prier.

Q. What happéﬁed after this producer received

this final termination? Do you remember?

A, Yes. He had an_on—site'inspection. I
believe Steve‘did that in April of that year, and it
was followed within a few weeks, probably in June, by

a violation and fine notice.

0. - And that was from whom?
A. From the EPA.
Q. Okay.

THE ADMINISTRATIVE LAW JUDGE: Okay. When
you refer to Steve, he's referring to what
individual?

THE WITNESS: ateve Pollard. K Excuse ne.

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

{515) 243-6596




10

11

12

13

14

15

16
17
18
19
20
21
22
23
24

25

1334

THE ADMINISTRATIVE LAW JUDGE: Thank'you.

MR. McAFEE: Thank you.

BY MR. McAFEE:

Q. I want to turn to another area of the Iowa
Planﬂ—well,lmaybé'I_should back up juét a minute and
make sure that your testimony is clear in the record.
This other producer, this Mr. Lorison that you worked
with, again, I want.to make sure that thaf producer;
to your knowledge, did they--did he receive a noticé
of immin@nt.termination?

A. He received a notice of terminatiorn. It was
done. I believe the language was, "You are no longer
a participant.”

Q. Okay. Now I'd like to move on to--

MR. BREEDLOVE: Objection, Your Homor. Can
we be provided this lettex?\‘We‘ve been testifying
extensivelylto something we haven't had exchanged~--

THE ADMI&ISTRATIVE LAW JUDGE: Your
objection is a little late, so0O it's overruled.

BY MR. MCATEE:

0. Mr..Verm@er, i'd nﬁw like to turn to another
aspect.under +he Iowa Plan, énd there's been
testimony in th£s proceeding that, of course, you are
not--you were not here for, but there was‘testimbny‘

regarding whether producers, such as Mr. Vos, could
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instaill témpora;y strﬁctures while they were waitiﬁg
for their permit to build the permanent structures.
Did,you work with producers on that 1ssue?

A. Yes, we did.

Q. And what is your recollection?
A. . My recollection ig that prior to discussion

of what we called the Feedlot Bail House File 805,

which passed in 2005 here in Jowa, prior to that bill
discussion, producers were told they could do
nothing, no constriuction, nothing, until they had a
permit +o construct, no'tempbrary structures. And,
in fact, there were quité a few feedlots that had
structures that had been designed in the nineties by

NRCS that the DNR, upon--when they did their

‘inspection, deemed not satisfactory and actually

pushed cut--told them to take it cown, take down
dams, and so forth, that were actually blocking
runoff at the time that had been designed by NRCS, as
well as some structures that producers had done to
stop runoff, and they were told by DNé to take.theml
out. So we couié do--we could build nothing new
temporary, and we were actually, in some cases?
instructed to take out temporary structures.

Q. Tn this case are you aware that Mr. Vos had

a structure that was not designed according--by an
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engineer?

A, Yes.

Q. And was he instructed to take that out?

A. I don't remember. T can't say for sure on
+hat. It would not be uncommon because there were

several that were, but the thought process—--the DNR
did not wént solids and iiquids cétching in one
basin. And throﬁgh the eighties and nineties, a lot
of berms had been built to-stop runoff. They céll.
that black water, high ammonia water, and they did
not want that co;lecting. ‘They had producers-—-even
though ittwas‘protecting, it was stopping runoff,
fhey asked producers to push them out and let the
runoff go.

Q. You're not testifying as to whether that
happened in Lowell Vos' case?

A.  No, I'ni not.

Q. The fiﬁal‘issue I wanted to talk about with
you is related to fhat, and it has come up in this
proceedin§ as to whether solids settling could be
constructed priocr to receiv;ng a permit. First of
all, maybe we ought to just brief1y tell the Court
what solid séttling ig, and that's a term I use.

A. Yes. |

2. Go ahead.
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A. That is a requirement for all feedlot runoff
control systems. And basically what it does ig it
slows the water flow from the feedlot down to one
foot e%ery——one foot per second, Lwo seconds~—there's
an engineering term for that. It slows 1t down to
that speed so that 80-some to 90-some percent of the
solids actually drop'out‘befo;e a liqui&‘is released.
3o that's what's referred to as solid settling. 30

we'd get solids, and then we'd gét settled feedlol

effluent that's left.

0. What's your understanding and your

recollection as to whether producers could install

‘éuchf—something 1ike solid settlement, oOr sometimes

called a sediment basin?

A. Well, by the time we got to 2005 ahd we knew
the timetable was getting really tough fo meet the
deadline of the March '06 Iowa plan, which is why thé
industry really worked on the House File 805 and got
some‘rules put in place and some regquirements, SO we
could keep moving, the'industry was just.centinually
pushing to keep moving'to meet therdeadline, prior to
that, as I sald, we were told that we could build
nbthing.

When those rules were put in place}.then we

were told in--and thaﬁ trook effect July 1 of ‘05, but
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it passed, obviously, the legislature prior to thét,
in the Spring of '05. At our discussions, primarily
with Mr. Tinker, DNR, we were told that we could
puild clean water diversion and we could build solid
settling basins without having a permit. We could do
nothing below the solid settling basin. We could--
very strong language, "Do not move any dirt that
would be part of a water holding pbasin, or any other
runoff control structure,”" but we could do solid
settling.

The fequirementf—well, the thiﬁg that made
everypbody a 1ittle nervous about fthat was we weré
also told, again by Mr. Tinker, "Go ahead and build
that solid setfling. Rut if your permit comes back
and the solid settling‘is different or revised, o£
ouxrengin@ers think it wasn't adequaté versus what
your engineer built, then,?ou're going to have to
tear it down and build it again."™ So that was alsoc a
factor that slowed some producers down. The DNR
said, "You may build the solid seﬁtling, put if we.

don't approve 1t, you're going to start again.”

That's not a Cheab structure tO do. Some
waited for the pgrmit to come, som@ldid not . Some
did start.

Q. Mf. Vermeer, you mentioned what you call a
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clean water diversion. What do you mean Dby that?

A. - That would be water +hat enters a feedlot
from above. In other words, it's runoff from
cropland and grassland and housing area, whatever,
your living area, and it's called clean water because
it has not yet entered a fe@diot.‘,What we do as a
part of our plans is berm and rercute that water sO
that doesn't go into the feedliot and add more
contaminated water to what's already coming off of a

feedlot.

0. Would a feedlot on a hilltop need that?
A. No, probably not.

. MR. MCATFEE: I don‘t have any further
guestions, Your Honor. |
| THE ADMiNISTRATiVE‘?AW JUDGE: Okay.
Cross~examinatioh? Before you do that, I just want
to ask one question. This is ﬂust to £ill in .a gap.
The individual you‘referred to, Mr. Vermeef,
that got a notice similar to the notice that'CQunsei
McAfee referred you to that Mr. Vos got, but that
notice fo this other individual--you'll have to
remind me of his name.
THE WITNESS: Scott Lorison.

THE ADMINISTRATIVE LAW JUDGE: Lorison. -

That one didn't say imminent termination, it just
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said, "You're out of the plan"?
THE WITNESS: That's exactly right.

THE ADMINISTRATIVE LAW JUDGE: My guestion

' is, is that in fact what happened, or Was he-~did

théy ignore their own letter? Was he from that point
in time out and stayed out?

THE WITNESS: Yes, he was, because he was

‘ followed up with an on~site visit in RApril and fine

in June, which he paid.

THE ADMINISTRATIVE LAW JUDGE: I wanted to
make sure I knew--there was some reason for me toO ask
that guestion, and I'11 just leave it at that.'

Are you ready for cross’?

MR. BREEDLOVE: Yeg, Your Honor,‘I am.

THE ADMINiSTRATIVE LAW JUDGEf I'm SOrry.

Go ahead,.

CROSS-EXAMINATION

BY MR. BREEDLOVE:

. 'I‘m'Dan Breedlove with the-EnviroQﬁental
protection Agency. 1 appreciate you coming in today.
You spoke quite a pit about the big pictuxé,
a lot-of facilities across Iowa, and 1'd like us to
focus a little bit on Mr. Vos' facility, if we can.
A. OCkavy.

Q. In particular, are you very familiar with
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‘Mr. Vos' compliance history?

A. T don't know what you‘cal; "yery familiar."
Mavbe yoﬁ should explain that.

Q. Okay. I'll ask you some specific questioﬁs.
Are you aware that Mr. Yos had an NPDES permit back
in 192917 |

A. Yes, I remember thét'he told me there was a
permit back then.

Q. Okay. Now, Mr. Vos registered for the Iowa
program--lowa plan in April of 20017 islthat correct?

A. \E believe that's right, yes.

Q. And his in-house assessment was done in
Oétober of 20@1; is that correct?

A. I can't speak to that. I don;t know for
sure . |

0. Do you know if Mr. Vos facility was
assigned a medium priority?.

A, I remember‘him saying‘it was medium
priorit?, ves.

Q.. Acecording to his Iowa plan, his on-§&ite
assessment should'have'be@n performed iﬁ 2003 and
2004; is that correct? |

A. T don't remember a specific date as to when

that was supposed to have peen done. I do remember

that all the high risk would be done first, you know,
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starting in '02, and +hen the mediums, and lows
following.

Q. Is it safe to say a medium facility, his

facility, would receilve on-site assessment after the

high priorities?

A. Right.

Q. Are you aware that the on-site assessment
Qas performed in June of 20037

AL Not‘specifically. I knew it happened in
that time frame, yes.

0. Now, 1it's been testified to, and.would you

‘agree. that Mr. Vos was one of the earlier medium

priority facilities to receive their on-site

‘assessment?

A. As [ testified earlier, the‘time frame was
summer to fall '03 into '04 when most of them were--a
heavy group Qf.them‘was done. He may have beén the
first of that heaﬁy group, but it was in that time
frame.

Q. %o as a medium priority facility, if his '

on—site assessment was done in 2003, that would be

relatively early among medium priority facilities; is

that correct?
A. You can define "relative." You're in a time

period there of six to nine months when a whole bunch
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were done, and hé‘s s+ill in that time period.

Q. Correct me'if I'm wrong,.but Qou testified
many we?e done in the fall of 20047

A. No. ©No. I said summer to fall of 03 into
the spring of '04. mhat was the heavy time frame.

Q; .Solmany of the medium priority facilities
did receive th@ir‘on—site assessment almost a year
aftef Mr.‘Vos receiﬁed his?

A. - I would say most of the mediums were

‘probably done about the same time his were, and the

lows would be the last, if the DNR Was follow1ng the
pattern..

Those that 51gned up and those that
committed to be over a thousand head and ‘wanted to
follow--at least look at the NPbES route, those were,
to my knowledgé} pretty much wrépped up, even the low

risks, in the summer of '04, summer and fall of '04,

‘but that would be after the mediums.

0. Mr. Vos received his on-site assessment
approximately a year or so after--before those
numbers you Jjust talked about?

AL Before they went to the low risk, yeah.
They groﬁped the mediums, they grouped the lows. I
don't think there was a pattern to location. It was

2 matter of people, and that sort of thing, s0, yeah.
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Q. So part of the on-site assesément, was that
+o establish a date by which an engineer—-

A. Yeg.

Q. Let me- finish, please--an engineexr's name
was to be provided to DNRY ig that correct?

h. Right.

oN Also to establish a date for which a plan of
action would be provided?

A. Yes.

Q. 9o was there a standard deadline in which ‘to
provide the engineer's name to IDNR, 45 days?

B. T pelieve that's right, 45 days from the

time of inspection to provide the engineer's name.

Q. six months to provide a plan of action?
- AL Yes. After that 45-day period, six months.
Q. Now, speaking specifically to Mr. Vos'

compliance with the Icwa ?kan,.meeﬁing the deadlines
and time lines set up, 1f Mr. Vos received his
on-site assessment in June of 2003, then his
engineer's deadliﬁe would:be August 22, 2003; is that
correct?

A. Forty-five days after the visit.

Q.- So his plan of action.would be due six
months after the onwsite‘assessment, February of

z0Gc47 Does that sound correcit?

PETERSEN COURT REPORTERS
317 Sixth Avenue, suite 606
Des Moines, IA 50309-4155
(515) 243-659¢6




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

1345
A. Yes.
Q. Now, are you aware that on February 23rd,

2004, IDNR issued a nbtice of violation to Mr. Vos

for not providing engineer's name, nor providing a

plan of action?

A. No, I waé not aware of that.

Q. Now, in April 2007 (sic), were you aware
that Mr. Vos was aléo provided a notice thét he
provided an incomplete on-site assessment from IDNR?’

MR. MCAFEE: Your Honor, I object.

What was the date you iust stated?

MR. BREEDLOVE: February 23rd Mr. Vos
receivéd a notice of violation for faiiuxe to submit’
a plan of action and failure to provide the
engineer's name.

MR. McAFEE: I apologize, but I thought I
heard the datg of.April 2007. "I want to make sure
the record is clear.

MR. BREEDLOVE: If I said that, I apologize
as well.

THE ADMINISTRATIVE LAW JUDGE: Restate the

question and we'll all pay attention to the date.

BY MR. BREEDLOVE:
Q.' Mr. Vermeer, are you aware on April 27th,

2004, IDNR issued Mr. Vos a notice informing him that
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hé had submitted an incomplete plan of action?

A. T don't remember for sure. We talked about
some things when I was out there, but I can't say yes
or no to that guestion.

Q. Did Mr. Vos inform you that he had also--
that this IDNR‘leﬁter also tdid him he had 14 days to
submii the plan of action or they would seek legal
penalties?

A. | I don%t remember that.

Q. Are you ‘aware Qf the date that Mr. Vos did

submit his plan of action?

A I believe that was December of '05.
0. Well, just for a second-~we're talking about
the plan of action now. Does 1t sound appropriate

that June 10th, 2004, was the date he submitted his
plan‘of action?

A. Yes, That couid be;

0. Okay. That was, according to ny math, that

appears to be 43 days after he'd been issued a letter

‘from- IDNR saying he had 14 days to comply. Does that

sound appropriate?
A. T don't know about the letter. I can't
speak to that.

Q. Yo the plan of action, when the plan of

~action was submitted, did it contain deadlines by
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which the producer determined when he would have his

~final plan submitted?

AL Normally, ves.
Q. And then IDNR would incorporate those
deadlines submitfed by the facility?.
A. They would incorporate them, but. not
necessarily fo}low them.
Q. Who is "they"? Would that be the feedlpt?
A. The IDNR. I mean,.th@ DNR, we had no--we
had no predictability as to how long a permitwmwﬁén T
did that permit survey, permits were issued 60 to 600
days after application, with an average of 180¥éome.
So there was no predictability té get—-—
Q. Now—-— |
THE ADMINISTRATIVE LAW JUDGE: You have_to
let him fin;sh his answer. You.asked.the_question.
I toid you at the beginning of thié proceeding the
witness haé to answer the guestion, but then may
elaborate. |
MR. BREEDLOVE: Yes, Your Honor.
THE ADMINISTRATIVE LAW JUDGE: Can you
remémber your thought, sir?
A. If you submitted everything on the
timetable, iflyou met every timetable that was

reguired on the feedlot side, we had no feel at all
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